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Ix tHe Unrrep States Districr Court ror THE DisTRICT 
oF CoLUMBIA 


No. 1458-’62 (Filed May 7, 1962) 


Texas RuraL Commusities, A Corporation, 1100 Republic 
National Bank Building, Dallas, Texas, PLAINTIFF, 


Vv. 


Orvitte L. Freeman, Personally and as Seeretary of Agri- 
culture of the United States Department of Agriculture, 
Washington 25, D. C. anv Howarp Bertscu, Personally 
and as Administrator, Farmers Home Administration, 
Department of Agriculture, Washington 25, D. C., DE- 
FENDANTS. 


CompvaInt For DECLARATORY JUDGMENT AND MaNpaTorY 
IngJuNCTION 


1. This Court has jurisdiction to entertain this suit 


against each Defendant in his personal capacity under Sec- 
tions 305 and 306 of Title 11 of the District of Columbia 
Code (1961 Edition) giving this Court jurisdiction of all 
cases in law and equity against persons who are residents 
of or found within the District of Columbia, and on Section 
9901 of Title 28 of the United States Code, giving District 
Courts of the United States authority, in the case of actual 
controversy within their jurisdiction, to declare the rights 
and other legal relations of any interested party seeking 
such declaration. The amount in controversy exceeds 
$10,000.00. 

2. This Court has jurisdiction to entertain this suit 
against each Defendant in his official capacity under Sec- 
tion 10(a), Section 10(b), Section 10(c) and Section 10(e) 
of the Administrative Procedure Act (5 U.S.C. 1009). See- 
tion 10(a) provides that any person suffering legal wrong 
because of agency action shall be entitled to judicial review 
thereof. Section 10(b) provides that absent the existence 
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of an adequate special statutory review proceeding, such 
judicial review shall be by any applicable form of legal ac- 
tion, including actions for declaratory judgments and writs 
of mandatory injunction. Section 10(¢) makes every final 
agency action for which there is no other adequate remedy 
in any court subject to judicial review. Section 10(e) com- 
mands the reviewing court to decide all relevant questions 
of law, to interpret statutory provisions, to compel agency 
action unlawfully withheld, and to hold unlawful agency 
action in excess of statutory jurisdiction, authority or 
limitations, or short of statutory right. Section 2(a) of 
the Administrative Procedure Act (5 U.S.C. 1001(a)) de- 
fines ‘‘agency’’ to mean each authority of the United States 
other than Congress, the courts, and governments of the 
possessions, Territories or the District of Columbia. Sec- 
tion 2(¢) (5 U.S.C. 1001(g)) defines ‘‘ageney action’’ to 
include the whole or part of every agency sanction, relief, 
or the equivalent or denial thereof, or failure to act. 

3. Plaintiff is a corporation duly organized under the 
laws of the State of Texas with a mailing address at 1100 
Republic National Bank Building, Dallas 1, Texas. 

4. Defendant Orville L. Freeman is the Secretary of 
Agriculture of the United States and maintains his office 
in the Department of Agriculture, The Mall, between 
Twelfth and Fourteenth Streets, S.W., Washington, D. C. 

5. Defendant Howard Bertsch is the Administrator of 
the Farmers Home Administration of the Department of 
Agriculture of the United States and maintains his office 
in the South Building, Fourteenth Street and Independence 
Avenue, S.W., Washington, D. C. 

6. Plaintiff’s principal business under its corporate char- 
ter is the making of such mortgage loans for the purposes 
of rural rehabilitation in Texas as the Secretary of Agri- 
culture, on behalf of the United States, is authorized to in- 
sure by various Acts of the Congress. 

7. Pursuant to a contract designated as Government Con- 
tract A-fsa-2340, executed to become effective on Novem- 
ber 1, 1939, Plaintiff transferred its assets to the United 
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States as trustee, the trust to be administered by Defend- 
ants’ predecessors in office. 

8. Public Law 449, 81st Congress, approved May 3, 1950 
(40 U.S.C. § 440), authorized and directed the Secretary of 
‘Agrlouliune of the United States to liquidate as expedi- 
tiously as possible the trust under said contract effective 
November 1, 1939 

9. Pursuant to aia Public Law 449 the United States, 
acting by and through Defendants’ predecessors in office, 
executed on March 19, 1951 an instrument of transfer by 
which there was bargained, sold, conveyed, transferred and 
assigned to Plaintiff all of the right, title and interest of 
the United States, in and to all cash, real and personal 
property or the proceeds thereof, including but not limited 
to mineral interests and choses in action, held by the Sec- 
retary as trustee for the account of Plaintiff, except such 
sums as might be necessary to reimburse the United States 
for expenses incurred in accomplishing the transfer. 

10. Appendix A hereto is a true copy of said instrument 
of transfer of March 19, 1951. 

11. In said instrument of transfer of March 19, 1951 De- 
fendant Freeman’s predecessor covenanted and agreed 
that the actual physical transfer of the assets of Plaintiff 
would be accomplished as expeditiously as possible and that 
his determination with respect to the assets thereby trans- 
ferred and assigned, including but not limited to interests 
in properties held jointly by Plaintiff and the United 
States, the partition of real property, the amount, therein- 
before set forth, deducted for expenses incident to the 
transfer, the liabilities applicable to such properties and all 
other phases of the transfer would be final and conclusive 
upon all officers and agencies of the United States. 

12. Plaintiff accepted said instrument of transfer of 
March 19, 1951 on March 22, 1951. 

13. On March 22, 1951 Plaintiff and the United States, 
by and through Defendants’ predecessors in office, entered 
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into a contract for the administration of Plaintiff’s assets 
by the United States. 

14. On January 15, 1952 Plaintiff and the United States, 
by and through Defendants’ predecessors in office, entered 
into a contract by which said contract of March 22, 1951 
for the administration of Plaintiff’s assets was terminated. 

15. Appendix B hereto is a true copy of said contract. 

16. Said contract of January 15, 1952 provides that the 
United States will continue to administer Plaintiff’s assets 
until June 30, 1960, unless said contract be terminated or 
extended by mutual agreement. 

17. By amendment to said contract of January 15, 1952 
executed June 30, 1960 said contract was extended to June 
30, 1961. 

18. Appendix C hereto is a true copy of said amendment 
of June 30, 1960. 

19. Said contract of January 15, 1952 provides that at 
its termination or at the termination of any extension 
thereof the assets then remaining of those transferred to 
the United States thereunder, together with the proceeds 
thereof, shall be returned to Plaintiff unless at that time 
Plaintiff shall have been dissolved and is not revived or 
reincorporated or is for any other reason unable to receive 
a retransfer of such assets, in which event such assets shall 
be transferred to such agency or official of the State of 
Texas as may be designated by the State legislature of 
that State. 

20. Said contract of January 15, 1952 further provides 
that the determinations and apportionment of and pay- 
ments made by the United States with respect to the assets 
to be returned to Plaintiff or transferred to such succes- 
sor agency or official designated by the State legislature 
shall be final and conclusive upon Plaintiff or such suc- 
cessor agency or official and upon all officers and agencies 
of the United States. 

21. By letter of its Secretary-Treasurer dated June 21, 
1961, Plaintiff requested Defendant Bertsch to return the 
assets of Plaintiff to it upon termination of the contract of 
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January 15, 1952 as extended by the amendment thereto 
of June 30, 1960, i.c., on June 30, 1961. 

22. Appendix D hereto is a true copy of said letter of 
June 21, 1961. 

23. By letter dated July 6, 1961 to Plaintiff’s Secretary- 
Treasurer in reply to said letter of June 21, 1961, De- 
fendant Bertsch informed Plaintiff that he preferred to 
hold consideration of the matter of the return of Plain- 
tiff’s assets in abeyance until a State Director of the 
Farmers Home Administration for Texas was appointed 
to advise him. 

24. Appendix E hereto is a true copy of said letter of 
July 6, 1961. 

25. By letter dated July 20, 1961 to Defendant Bertsch 
in reply to said letter of July 6, 1961 Plaintiff's Secretary- 
Treasurer again demanded return of Plaintiff’s assets to 
it. 

26. Appendix F hereto is a true copy of said letter of 
July 20, 1961. 


27. By letter dated August 30, 1961 to Plaintiff’s Seere- 
tary-Treasurer in reply to said letter of July 20, 1961 De- 
fendant Bertsch asked Plaintiff to reconsider its demand 
that its assets be returned. 


28. Appendix G hereto is a true copy of said letter of 
August 30, 1961. 

29. By letter dated September 13, 1961 to Defendant 
Bertsch, Plaintiff’s Secretary-Treasurer informed De- 
fendant Bertsch that Plaintiff had refused to agree to a 
further extension of the agreement of January 15, 1952, 
and transmitted a proposed liquidation agreement for the 
return of Plaintiff’s assets, with a request that Defendant 
Bertsch approve it on behalf of the United States. 

30. Appendix H hereto is a true copy of said letter of 
September 13, 1961 and the proposed liquidation agreement 
transmitted to Defendant Bertsch with it. 

31. By letter dated October 21, 1961 to Defendant Bertsch 
Plaintiff’s legal counsel, Richard R. Lee, Jr., transmitted 
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a resolution of the Board of Directors of Plaintiff dated 
October 21, 1961 reaffirming Plaintiff's demand for return 
of its assets and authorizing its legal counsel to take ap- 
propriate legal steps to secure the return of its assets if 
Defendant Bertsch did not comply with said demand by 
November 1, 1961. 

32. Appendix I is a copy of said resolution of October 
21, 1961 as transmitted to Defendant Bertsch with said 
letter of October 21, 1961. 

33. By letter dated November 17, 1961 to Richard R. 
Lee, Jr., Defendant Bertsch transmitted a proposed liqui- 
dation agreement, stating in said letter that if the Cor- 
poration executed said agreement Defendant Bertsch 
would proceed with the return of Plaintiff’s assets. 

34. Appendix J hereto is a true copy of said letter of 
November 17, 1961 and the proposed agreement that was 
transmitted with it. 

35. The proposed liquidation agreement transmitted to 
Richard R. Lee, Jr. provides that Plaintiff shall limit its 


annual expenditures for the administration of its returned 
assets to an amount not to exceed the lesser of (1) $7,000.00 
or (2) three per centum of the book value of the total of 
said assets and the proceeds thereof and the income there- 
from after deduction of a reasonable reserve for losses. 


36. In a letter dated December 14, 1961 to Defendant 
Bertsch Richard R. Lee, Jr. informed Defendant Bertsch 
that his statutory authority respecting Plaintiff’s expendi- 
tures for the administration of its returned assets was 
limited to requiring that said expenditures during any 
year not exceed three per centum of the book value of 
Plaintiff's assets, as provided in Section 2(c) of Public 
Law 449 (40 U.S.C. 440(c)); and that Plaintiff refused to 
agree to limit said expenditures to any amount less than 
three per cent of the book value of its assets in any year; 
and demanded that the provisions requiring Plaintiff to do 
so be deleted from the liquidation agreement transmitted 
to him by Defendant Bertsch. 
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37. Appendix K hercof is a true copy of said letter of 
December 14, 1961. 

38. Defendants have ignored said letter and demand of 
December 14, 1961. 


Wuenrerorg, Plaintiff prays that this Court: 


(1) Declare that Plaintiff is entitled under the contract 
of January 15, 1952, as amended and the statutes govern- 
ing said contract, particularly 40 U.S.C. ¢ 440, to the im- 
mediate return of its assets held by Defendants; that De- 
fendants have no statutory or other authority to condition 
the return of Plaintiff’s assets to it upon Plaintiff’s agree- 
ment to limit its expenditures for the administration of its 
assets to an amount less than three per centum of the book 
value thereof in any year; that the provisions in the pro- 
posed liquidation agreement that is part of Appendix J 
hereto requiring Plaintiff to so limit its expenditures for 
administration of its assets are beyond the statutory or 
other authority of Defendants to require Plaintiff to accept 
as a condition precedent to their execution of said con- 
tract; and that upon Plaintiff’s execution of said agrce- 
ment with said provisions deleted therefrom Plaintiff will 
be entitled to the immediate return of its assets as pro- 
vided in said agreement; 

(2) To enjoin Defendants to cease and desist from pre- 
venting, interfering with or delaying in any way whatever 
the performance by the United States of the contract be- 
tween it and Plaintiff of January 15, 1952 as amended in 
accord with the terms and conditions therein and the sta- 
tutes controlling thereof; to delete from the proposed liqui- 
dation agreement that is part of Appendix J hercto all 
provisions therein requiring Plaintiff to limit its expendi- 
tures for administration of its assets to an amount less 
than three per cent of the book value thereof in any vear 
and to execute said agreement with said provisions deleted 
therefrom; and, upon exceution by Plaintiff of said agree- 
ment with said provisions deleted therefrom to forthwith 
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return Plaintiff’s assets to it as provided in said agree- 
ment; 
(3) Grant Plaintiff such other and further relief as it 
deems meet in the premises. 
/s/ Bryce Rea, JR., 
1329 E Street, N.W., 
Washington 4, D. C. 
/s/ Ricuarp R. Lez, Jr., 
1100 Republic National Bank Building, 
Dallas 1, Texas, 


Counsel for Plaintiff. 


Of Counsel: 


Watkins & Rea, 
919 Munsey Building, 
Washington 4, D. C. 


Rircure, Rircnre & CrosLanp, 
1100 Republic National Bank Building, 
Dallas 1, Texas. 
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APPENDIX A 


TransFer Between THE Unitep States oF AMERICA AND 
Texas Rurat Communities 


Kyow Att Mew spy Toese Presents, That 


Waereas, the Usirep Srates or America acting by and 
through the Seeretary of Agriculture, successor to the Re- 
settlement Administration of the United States and the Ad- 
ministrator thereof, entered into a certain agreement with 
the Texas Rurat Commeyities, a corporation duly organ- 
ized and existing under the laws of the State of Texas 
(hereinafter called the ‘‘Corporation’’), entitled ‘Agree- 
ment of Transfer between the Texas Rural Communities 
and the United States of America’’ executed to become 
effective on November 1, 1939, and designated as Govern- 
ment contract A-fsa-2340; and 


Wuenreas, Public Law 499, 81st Congress, approved May 
3, 1950 (hereinafter referred to as the ‘‘Act’’), authorizes 
and directs the Secretary of Agriculture (hereinafter re- 
ferred to as the ‘‘Seeretary’’) to liquidate as expeditiously 
as possible, but prior to May 4, 1953, the trust under said 
agreement, and provides for the return of the trust assets 
upon appropriate application of the Corporation therefor; 
and 


Wuenreas, the Corporation by application dated October 
31, 1950, meeting the requirements of the Act (hereinafter 
called the ‘‘Application’’) and incorporated herein and 
made a part hereof by reference, has requested the Secre- 
tary to transfer to the Corporation all right, title and 
interest of the United States in and to all cash and real 
and personal property, or the proceeds thereof, held by 
the Secretary as trustee for the Corporation on the date 
of the Application; and 


Whereas, the Administrator of the Farmers Home Ad- 
ministration, pursuant to authority duly conferred upon 


14 


him by the Order of the Seeretary of Agriculture dated 
June 12, 1950 (15 F.R. 3815), accepted the Application on 
the second day of February, 1951. 


Now Tuererore, the Secertary does hereby bargain, sell, 
convey, transfer and assign to the Corporation ‘for such 
of the rural rehabilitation purposes permissible under the 
Corporation’s charter as may from time to time be agreed 
upon by the Corporation and the Secretary or his dele- 
gate,’’ all of the right, title and interest of the United 
States, in and to all eash, real and personal property or the 
proceeds thereof, including but not limited to mineral in- 
terests and choses in action, held on this date by the See- 
retary as trustee for the account of the Corporation, ex- 
cept such sums as may be necessary to reimburse the 
United States for expenses incurred in accomplishing the 
transfer hereunder. 


Awp, the Sceretary covenants and agrees that: (1) the 
actual physical transfer of the assets assigned hereunder 
will be accomplished as expeditiously as possible and that 


he will, until the actual physical transfer has been com- 
pleted, continue to service and collect loans and accounts 
receivable which are a part of the assets transferred here- 
under, (2) his determination with respect to the assets 
hereby transferred and assigned, including but not limited 
to interests in properties held jointly by the Corporation 
and the United States, the partition of real property, the 
amount, hereinbefore set forth, deducted for expenses 
incident to this transfer, the liabilities applicable to such 
properties and all other phases of the transfer shall be 
final and conclusive upon all officers and agencies of the 
United States. 


Is Wirsess WuHenreor, the Administrator of the Farmers 
Home Administration acting pursuant to the authority 
conferred upon him by the aforesaid order of the Secretary 
of Agriculture, has caused this instrument to be executed 
on behalf of the United States of America and the Secre- 
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tary of the Department of Agricuture thereof this 19th 
day of March, 1951. 


Usitep States or AMERICA, 
By Drtxarp B. Lasseter, 
Administrator, 
Farmers Home Administration, 
United States Department of Agriculture. 


AccepTep March 22, 1951. 
Texas Rurat ComMUNITIES. 
By W. Corr Jr., 

President 


Attest: 


Henry Z. Gantz, 
Secretary 
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AGREEMENT FOR ADMINISTRATION OF Assets oF TEXAs RuRaL 
CoMMUNITIES 


The parties to this agreement are the Usrtep STATES OF 
America, acting through the Administrator of the Farmers 
Home Administration (hereinafter called the “Govern- 
ment”), pursuant to authority contained in the Act of May 
3, 1950 (64 Stat. 98: 40 U.S.C. 440), and the Order of the 
Seeretary of Agriculture of the United States dated June 
12, 1950 (15 F.R. 3815), and the Texas Runat CoMMUNITIES, 
a corporation duly organized and existing under the laws 
of the State of Texas (hereinafter called the “Corpora- 
tion”), acting pursuant to a resolution adopted by its Board 
of Directors on October 10, 1951, a certified copy of which 
is attached hereto and made a part hereof. 

Wuenreas, the Government pursuant to an agreement ~1- 
titled “Agreement for Administration of Assets of Texas 
Rural Communities” executed to become effective on the 
22nd day of March, 1951, has been administering the asscts 
of the Corporation transferred under said agreement in 
accordance with the terms thereof; and 

Wueneas, it is the desire of the parties hereto to more 
clearly define the authorities of the Government under the 
programs authorized in the said agreement of Mareh 22, 
1951. 

Now, Tuenrerore, the parties hereto covenant and agree 
mutually as follows: 


Article I—Errective Date—Cvstopy or AssETS— 
Revo.vinc Fup 

Section 1. This agreement shall become effective as of 
the date executed by the Corporation and the said agree- 
ment of March 22, 1951, shall be terminated simultaneously 
as of the same date. 

Section 2. The assets transferred to the Government 
under Scction 1, Article I of the said agreement of March 
22, 1951, shall remain with the Government for the purpose 
of and subject to the provisions of this agreement. 
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Section 3. The revolving fund established pursuant to 
Section 3, Article II of the said agreement of March 22, 
1951 (hereinafter referred to as the “Revolving Fund”), 
shall remain extant for the purposes and subject to the 
terms of this agreement, to which fund shall be deposited 
funds transferred by the Corporation to the Government 
subsequent to the effective date of this agreement, all sums 
received by the Government from the liquidation of the 
assets, contracts, property, claims and rights transferred 
to the Government under Section 1, Article I of the said 
agreement of March 22, 1951, from the liquidation of loans 
made pursuant to said agreement, from the liquidation of 
loans made under Section 1, Article II of this agreement, 
and from the sale of insured mortgages under Section 2, 
Article II of this agreement. The Revolving Fund shall be 
available to the Government for the purposes enumerated 
in Section 1, Article II, and Section 1, Article III of this 
agreement. 


ARTICLE II—ADMINISTRATION OF ASSETS 


Section 1. The Secretary of Agriculture of the United 
States, or the officer or agency to whom he may have dele- 
gated or may hereafter delegate his authorities, powers, 
functions and duties under the said Act of May 3, 1950, is 
hereby authorized to continue to administer, expend and 
use, only in the State of Texas, the property and assets 
transferred under the said agreement of March 22, 1951, 
and the proceeds thereof, for carrying out the purposes of, 
and subject to the conditions and limitations imposed by 
Titles I and II of the Bankhead-Jones Farm Tenant Act, 
and in accordance with the applicable provisions of Title IV 
thereof as now or hereafter amended, which shall include 
but not be limited to the authority to: 


(a) subject to the limitations imposed by the provi- 
sions of subsection (¢) of this section and, until July 1, 
1953, make loans from such assets to be insured under 
and subject to the provisions of Title I of the Bank- 
head-Jones Farm Tenant Act, as amended. 
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(b) deal in such insured mortgages in the same man- 
ner as any private holder of such mortgages. 

(ec) use not more than $100,000 of such assets during 
the period ending June 30, 1953, for making loans to 
be so insured. 


(d) determine what portion of the remaining assets 
shall be used for Title II or other Title I purposes. 


Section 2. The Government will, as soon as practicable, 
sell such insured mortgages for the account of the Revolv- 
ing Fund, individually or in blocks, at their face value, com- 
puted on the basis prescribed in section 13 of the Bankhead- 
Jones Farm Tenant Act, as amended. 

Section 3. Each commitment to insure mortgages under 
subsection (a) of Section 1 of this Article shall contain an 
agreement by the Government to repurchase the mortgage, 
even though not in default, in conformity with section 12(j) 
of the Bankhead-Jones Farm Tenant Act, as amended, and 
regulations issued pursuant thereto applicable to lenders 
generally. The provisions of this section shall remain ap- 
plicable even though the assets transferred hereunder may 
have been returned to the Corporation or State agency or 
official pursuant to Section 2, Article V of this agreement. 

Section 4. Loans may not be made under this agreement 
for the purposes of said Title I to applicants who are in- 
debted to the Government for Title I loans made from funds 
appropriated by the Congress or from funds borrowed by 
the Seeretary of Agriculture of the United States from the 
Reconstruction Finance Corporation or the Secretary of 
the Treasury. 

Section 5. In administering and expending such assets 
the Secretary of Agriculture or his delegates shall have and 
may exercise in his official capacity with respect to any ac- 
count receivable transferred hereunder or any indebtedness 
arising from loans or payments made under authority of 
this agreement: 


(a) all of the powers and authorities of the Corpora- 
tion, express or implied, to compromise, adjust, or 
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cancel obligations which are deemed to include, but are 
not limited to, the power vested in the Secretary of 
Agriculture to compromise, adjust or cancel obligations 
in accordance with the provisions of the Act of De- 
cember 20, 1944 (58 Stat. $36; 12 U.S.C. 1150), and 
Section 41(g) of the Bankhead-Jones Farm Tenant 
Act, as amended (60 Stat. 1065; 7 U.S.C. 1015 (g)); 


(b) the authority to make payments necessary to pro- 
tect property securing the amounts of the Revolving 
Fund; and 


(c) the authority to pay all state, county and local 
taxes on real estate, title to which is or may become 
vested in the Government under this agreement, or may 
have become vested in the Government under the said 
agreement of March 22, 1951. 


Section 6. Mineral interests transferred under this 
agreement shall be sold by the Government only to private 
persons who shall apply therefor, and who at the time of 
application are owners of the surface of the land covered 
by the application. Applicants shall establish their title to 
the surface of the land covered by the application to the 
satisfaction of the Government at their own expense. In 
areas where the Government determines that there is no 
active mineral development or leasing, the mineral interests 
covered by a single application may be sold for a considera- 
tion of $1.00. In other areas the mineral interests shall be 
sold at the fair market value thereof as determined by the 
Government after taking into consideration such appraisals 
as the Government deems necessary or appropriate. The 
proceeds from sales of mineral interests under this section 
shall be deposited in and become a part of the Revolving 
Fund. Conveyances of mineral interests shall be by quit- 
claim deed. 


ArticLte [IJ—ApMINIsTRATIVE EXPENSES 


Section 1. The Secretary is authorized to expend from 
the Revolving Fund, such sums as may be reasonably neces- 
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sary to administer the transferred assets and, without limi- 
tation on the power of the Government to make payments 
out of the Revolving Fund for any of the purposes of Sec- 
tion 1, Article II and of this section, to reserve in the Re- 
volving Fund such amounts as it may estimate to be neces- 
sary to protect the property securing the amounts of the 
fund, and to make tax payments pursuant to Section 5, 
Article II of this agreement. 


ArticteE IV—Fiscat Reports 


Section 1. As soon as practicable after the 31st day of 
December, annually, the Government will prepare and de- 
liver to the Corporation a detailed balance sheet and report 
as of the 3lst day of each December, disclosing the status 
of the assets transferred hereunder and of the Revolving 
Fund. 

ARTICLE V—TERMINATION 


Section 1. This agreement and any amendments thereto 
shall, unless terminated or extended by mutual agreement, 
remain in force and effect until June 30, 1960. 

Section 2. At the termination of this agreement, or of 
any extension thereof, the assets then remaining of those 
transferred to the Government hereunder, together with the 
proceeds thereof, shall be returned to the Corporation; and 
in the event the Corporation at that time shall have been 
dissolved and is not revived or reincorporated or for any 
other reason is unable to receive a retransfer of such assets, 
such assets shall be transferred to such agency or official 
of the State of Texas as may be designated by the State 
legislature of that State, Provided, That the determinations 
and apportionment of and payments made by the Govern- 
ment with respect to the assets to be returned to the Corpo- 
ration or transferred to such successor agency or official 
designated by the State legislature shall be final and con- 
clusive upon the Corporation or successor agency or official 
and upon all officers and agencies of the United States. 
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ARTICLE VI—MISCELLANEOUS 


Section 1. In the event that the powers and functions of 
the Secretary of Agriculture with respect to the adminis- 
tration of the said Act of May 3, 1950, shall be hereafter 
vested in any other officer or agency of the United States, 
such other officer or agency shall be vested with all of the 
rights and powers and shall be subject to all of the condi- 
tions and limitations set forth in this agreement. 

Section 2. In the event that the powers, functions, and 
duties delegated by the Secretary of Agriculture to the Ad- 
ministrator of the Farmers Home Administration pursuant 
to the aforesaid order of June 12, 1950, of the Secretary of 
Agriculture, shall be hereafter delegated to any other officer 
or agency of the United States, such other officer or agency 
shall be vested with all of the rights and powers, and shall 
be subject to all of the conditions and limitations set forth 
in this agreement. 

Section 3. No Member of or Delegate to Congress shal 
be admitted to any share or part of this agreement or to any 
benefit which may arise therefrom. 


Ix Witness Wuereor, the parties hereto have caused 
this instrument to be executed: 


Unitep States oF AMERICA 
By Dillard B. Lassiter, 


Administrator 
Farmers Home Administration 
United States Department of Agriculture 


Texas Rura CoMMUNITIES 
January 15, 1952 
By W. Corr, Jr., 
President. 
Attest: 
(Seal) 


Henry L. Gantz, 
Secretary. 


APPENDIX C 


AMENDMENT TO AGREEMENT FOR ADMINISTRATION OF 
Assets oF Texas Rurat CoMMUNITIES 


The “Agreement for Administration of Assets of Texas 
Rural Communities” executed by said Corporation and the 
United States of America, acting through the Administrator 
of the Farmers Home Administration, to become effective 
on the 15th day of January 1952 as amended December 14, 
1953: October 8, 1954; November 2, 1955; June 14, 1956; 
September 11, 1956; October 11, 1957 and December 10, 
1959, is hereby extended to and including June 30, 1961. 


Ix Wityess WuereEor, the parties hereto have executed 
this instrument to be effective June 30, 1960. 
Usirep STATES oF AMERICA 
By ,— 
Administrator, 
Farmers Home Administration, 
United States Department of Agriculture 
Texas RuraLt ComMUNITIES, 
By _— 
President. 
ATTEST: 


(SEAL) 


aaa [peas 1 


Ys 


Secretary. 
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APPENDIX D 
2106 W. 10th Street 
Dallas, Texas, 
June 21, 1961. 
Mr. Howard Bertsch, 
Administrator, 
Farmers Home Administration, 
U.S. Department of Agriculture, 
Washington 25, D. C. 


Dear Mr. Bertsch: 


The 2 f Contract, entered into between the U. S. Depart- 
ment of Agriculture, Farmers Home Administration, and 
Texas Rural Communities, which is now in existence, will 
terminate on June 30, 1961. 

The Board of Directors of Texas Rural Communities has 
set up an organization to administer the assets of the Cor- 
poration in accordance with provisions of its State charter, 
and are now in a position to receive these assets. It is re- 
quested, therefore, that upon termination of the contract on 
June 30, 1961, assets of the Corporation be returned to the 
Board of Directors. 

The Board has voted to extend use of its funds for in- 
sured loans under the Farmers Home Administration’s In- 
sured Loan Program, and has broadened the authorization 
to include Soil and Water, Farm Housing or other insured 
loans authorized, in addition to Farm Ownership loans now 
authorized. 

We look forward to a close association with the State 
Director and other representatives of your Agency, and 
shall appreciate your prompt attention to our request for 
return of the Corporation’s assets upon termination of the 
present contract. 


Very truly yours, 
Hesry L. Gantz, 
Secretary-Treasurer. 
Texas RuraLt Communities. 
CC: Each Board member 
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Appendix E 


Unitep States DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
Washington 25, D. C. 


OFFICE OF THE ADMINISTRATOR 
July 6, 1961 
Mr. Henry L. Gantz, 
Secretary-Treasurer, 
Texas Rural Communities, 
2106 W. 10th Street, 
Dallas, Texas 


Dear Mr. Gantz: 


We want to acknowledge and thank you for your letter of 
June 21, 1961, regarding Texas Rural Communities. 

As yet, we do not have a State Director for Texas to 
counsel and advise with on this matter; therefore, we prefer 
to hold consideration of this matter in abeyance until a 
State Director is appointed. In the meantime, it would be 
helpful to us to know if you plan to limit your activities to 
investments in our insured farm ownership and soil and 
water loans. If not, what other activities do you plan to 
conduct? 

We should like to have detailed information also on the 
administration of these funds, as the Secretary of Agricul- 
ture has a continuing responsibility under the law. 


Sincerely yours, 


Howarp Bertscx, 
Administrator. 
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APPENDIX F 


2106 West Tenth St. 
Dallas, Texas 
July 20, 1961. 

Mr. Howard Bertsch, 

Administrator, 

Farmers Home Administration, 

U.S. Department of Agriculture, 

Washington 25, D. C. 


Dear Mr. Bertsch: 


This will acknowledge with thanks your letter of July 6, 
1961, regarding Texas Rural Communities. 

With the assistance of legal counsel we have carefully 
examined copies of the following properly executed instru- 
ments which you have on file in your office. 


(1) Transfer between the United States of America 

and Texas Rural Communities effective March 22, 
1951. (This was done in compliance with the pro- 
visions of Public Law 449.) 
2F Contract for administering the TRC assets 
effective March 19, 1951 accepted by the Board 
March 22, 1951. 
Amended contract for administering the TRC as- 
sets effective January 15, 1952, and other amend- 
ments effective December 14, 1953; October 8, 
1954; November 2, 1955; June 14, 1956; September 
11, 1956; October 11, 1957; December 10, 1959 and 
June 1960. 


We call your attention to Sec. 1, Art. V of the original con- 
tract. 


Termination: “This agreement and any amendments 
thereto shall, unless terminated or extended by mutual 
agreement, remain in force until June 30, 1960.” (By mu- 
tual agreement a one year extension was affected to give 
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the Board of Directors time to set up an organization to 
receive the assets on June 30, 1961.) 

In early 1960 the administrator of the Farmers Home Ad- 
ministration advised the Board by letter that the govern- 
ment was going to return the assets to the Corporation. 
Whereupon the Board of Directors requested and was 
granted a one year extension to June 30, 1961 to prepare 
and receive the assets. 

The Board was prepared to receive the assets on June 30, 
1961 and is now prepared to receive them. The Board in 
examining all the above listed instruments failed to find 
written in any place where the government has been granted 
authority to hold the assets beyond June 30, 1961—which 
date has already passed. 

The state director has never had policy making authority 
in this matter. We have advised you in previous corre- 
spondence that the Board of Directors wanted to cooperate 
in every way possible with your office, and mailed you a 
resolution as to the manner in which the assets would be 
used. Even though there is nothing in the original contract 
or any of the amendments requiring the Board to advise 
the department of its operations. It is more than glad to 
advise that all money belonging to the Corporation, except 
a small amount for administrative purposes, will be used 
for the Insured Loan Program administered by the Farmers 
Home Administration. 

The organization of the Corporation will consist of a gen- 
eral manager capable of handling the affairs of the Cor- 
poration; as a member of the Board of Directors and senior 
editor of Farm and Raxcn Magazine, I will continue as 
secretary-treasurer; a certified public accounting firm will 
audit the records; legal counsel has been employed and will 
be used when necessary. All checks issued for insured loans 
and expense purposes will be signed by the secretary-treas- 
urer and countersigned by the general manager. Both sec- 
retary-treasurer and general manager will furnish bond. 

The Corporation has not been dissolved. The Board of 
Directors has been very active and very much interested in 
the affairs of the Corporation. As stated before, the Board 


27 


of Directors wants to cooperate with the government in 
every way possible, but vour delay in returning the assets 
according to the 2F contract, leaves the Board of Directors 
no other alternative than to notify you that unless assets 
are returned to the Corporation in accordance with the con- 
tract within 15 days from date, legal action will be taken 
by the Board against the Secretary of Agriculture for the 
return of the Corporation’s assets. 


Yours sincerely, 


Henry L. Gayrz, 
Secretary-Treasurer, 


Texas Rurat Communities. 
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APPENDIX G 


Usitrep States DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
Washington 235, D. C. 


OFFICE OF THE ADMINISTRATOR 
August 30, 1961. 
Mr. Henry L. Gantz, 
Secretary-Treasurer, 
Texas Rural Communities, Inc., 
2106 West 10th Street, 
Dallas, Texas. 


Dear Mr. Gantz: 


This is in reference to former State Director McKay’s 
memorandum dated March 17, 1961, and attached resolution 
which the Board of Directors of the Texas Rural Communi- 
ties, Inc. adopted on March 17, 1961, and your letter of July 
20, 1961. The resolution requested termination of the sec- 
tion 2 (f) agreement which extended through June 30, 1961, 
and your letter of July 20 made further request that the 
assets be returned to the corporation. 

As we indicated in our letter of July 6, 1961, we wished to 
hold consideration of this matter in abeyance until a new 
state director could be appointed and further to allow time 
to fully consider the facts and circumstances concerning the 
future use of the assets and the best manner to accomplish 
authorized rural rehabilitation purposes. Asa result of our 
further consideration of the subject, we would prefer to 
extend the section 2 (f) agreement for another period of at 
least one year. We believe such action would result in a 
more effective and economical administration of the corpo- 
ration’s assets and funds could be used in complete accord 
with the wishes of the Board and for purposes for which 
they were intended. 

When Public Law 499 was enacted the Congress recog- 
nized the continuing federal interest in the assets and im- 
posed a responsibility upon the Secretary of Agriculture to 
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see that these funds would continue to be used for the rural 
rehabilitation purposes for which they were granted. It is 
our understanding that it is the desire of the Board that the 
funds be used by this agency in making insured loans to 
both eligible farm ownership and soil and water applicants. 
This, of course, is in accordance with the way the funds had 
been used in recent months with the exception of the fact 
that the Board desires to broaden the use so that insured 
soil and water loans may be made from corporation funds. 
We feel that the continued use of these funds in this man- 
ner is in keeping with the requirements of Public Law 499. 

We would like to mention that the provisions in section 
2 (f) of Public Law 499 permit the use of corporation funds 
not in excess of three percentum of the book value of its 
assets for administrative purposes for any calendar year. 
Funds used for unnecessary administrative expense even 
though less than three percent could constitute waste or dis- 
sipation which would result in a decrease in the amount of 
funds permissible for rural rehabilitation purposes and our 
legal counsel advises that the Secretary has the responsi- 
bility to see that the funds are administered in the most 
economical manner consistent with their effective use. 

It is not entirely clear from the resolution adopted by the 
Texas Rural Communities, Inc. Board of Directors on 
March 17, 1961, or your letter of July 20, 1961, whether the 
corporation is asking for the return of all of its assets or 
still desires to have the Secretary retain and service cer- 
tain operating loan cases and pay the collections to the cor- 
poration. We have received legal advice to the effect that 
the Secretary does not have legal authority to retain cor- 
poration trust assets for servicing purposes except in those 
cases in which a liquidation agreement is entered into. In 
view of the fact that many borrowers throughout the state 
are indebted for loans made from both appropriated and 
corporation funds, it would appear to be very confusing and 
expensive for separate organizations to be servicing the in- 
debtedness of these joint borrowers. Of course, you realize 
that the amount owed on corporation accounts represents a 
very small amount of the total indebtedness being serviced 
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by Farmers Home Administration personnel located 
throughout the state and as a result the expense of servicing 
this indebtedness, we feel, can be kept to a minimum. In 
this connection, you will be interested to note that the assets 
of the corporation amounted to $2,438,611.50 as of December 
31, 1960. According to information obtained from our Na- 
tional Finance Office records, $19,779.02 were the total 
charges for servicing these assets by this agency for the 
1961 fiscal year. This included both the servicing of out- 
standing accounts and the reinvestment of corporation 
assets in Farmers Home Administration real estate loans. 

Our present state director, Mr. L. J. Cappleman, has ad- 
vised us that he has recently visited with several members 
of the Board and it appears that the handling of corporation 
assets by this agency had been entirely satisfactory. We 
regret that we had not corrected the expressed desire of the 
former administration that the assets be returned to the 
Board and can appreciate the fact that our failure to make 
clear the desires of the present administration has caused 
some confusion. In view of the fact that the Secretary is 
willing to continue to administer the funds under a section 
2 (f) agreement as in the past, we request that the Board 
of Directors reconsider its request that the assets be re- 
turned. In the meantime, we wish to inform members of the 
Board of Directors that we desire to continue to cooperate 
fully with them so that the assets of the corporation may be 
used for the most needed permissible purposes and in a 
manner which will best accomplish such purposes. 

We are asking Mr. L. J. Cappleman to discuss this matter 
further with vou and each member of the Board. We ap- 
preciate your cooperation and interest in preserving the 
assets of the corporation for use by low-income farmers in 
Texas. 


Sincerely yours, 


Howarp Bertscu, 
Administrator. 
ec: Members of the Board of Directors 
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AppeNDIX H 
September 13, 1961. 
Hon. Howard Bertsch, 
Administrator 
Farmers Home Administration, 
United States Departinent of Agriculture, 
Washington 25, D. C. 


Dear Mr. Bertsch: 


Thank you for your letter of August 30, 1961 regarding 
the application of Texas Rural Communities, Ine. to termi- 
nate the Section 2(f) Agreement. 


Your letter has been discussed with the members of the 
Board of Directors of Texas Rural Communities, Inc. In 
view of the arrangements that have been made by the Board 
of Directors for the return of its assets by the Government 
and because the Corporation is now ready to receive and 
administer such assets, the undersigned has been instructed 
by the Board of Directors to advise of its respectful 


refusal to agree to any further extension of the Section 
2(f) Agreement. 

The Board of Directors has further instructed the under- 
signed to cause to be prepared a liquidation agreement to 
be submitted to the Government, such agreement being 
enclosed herewith for the early approval of the Govern- 
ment and being authorized by the resolution of the Board 
of Directors of the Corporation dated March 17, 1961, copy 
of which resolution has heretofore been submitted to you. 

Inasmuch as the Section 2(f) Agreement terminated on 
June 30, 1961, and hence there has been no authority vested 
in the Government or upon this Corporation to administer 
the Corporation’s assets since such time, and it is urgent 
that this static condition be removed so that the Corpora- 
tion assets can be gainfully operated, it is earnestly urged 
that your office indicate the approval of the Government to 
the enclosed liquidation agreement and advise Texas Rural 
Communities, Inc. as soon as possible of such approval in 
order that the Board of Directors of the corporation can 
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take such action as is necessary to effectuate the transfer 
of assets. 


Very truly yours, 


? 


LiguipaTion AGREEMENT FoR RETURN OF ASSETS OF TExas 
Rurat Communities, Inc. 


Kyow Att Mew By THese PRESENTS: 


That the parties to this agreement are the United States 
of America, hereinafter called the “Government”, acting 
through the Administrator of the Farmers Home Adminis- 
tration pursuant to delegation of authority from the Sec- 
retary of Agriculture, and Texas Rural Communities, Inc., 
hereinafter called the “Corporation”, acting pursuant to 
resolution of its Board of Directors, copy of which is at- 
tached hereto. 

Wuereas, the Government, pursuant to a Trust Agree- 
ment with the Corporation dated January 15, 1952, as 
amended, has been administering the assets of the Corpora- 
tion in accordance with the terms thereof and pursuant to 
the authority contained in the Rural Rehabilitation Corpo- 
ration Trust Liquidation Act of May 3, 1950 (40 U.S. C. 
440); and, 

Wuereas, said Trust Agreement, as amended, by its 
terms terminated June 30, 1961 and provided that upon 
termination the assets then remaining of those transferred 
to the Government under said Trust Agreement, together 
with the proceeds thereof, shall be returned to the Corpo- 
ration; and, 

Wuenreas, in termination of said Trust Agreement, as 
amended, the Government and the Corporation now desire 
to liquidate said Trust Agreement and provide for the 
return by the Government of the remaining trust assets and 
proceeds thereof to the Corporation, except for certain 
designated assets to be retained by the Government; 


Now THEREFoRE, the parties hereto covenant and agree 
as follows: 
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1. The Government will return and transfer to the Cor- 
poration as soon as possible after the effective date of this 
agreement, all unobligated cash held for the Corporation, 
all reserved mineral interests held for the Corporation, all 
notes covering farm ownership loans constituting Corpo- 
ration trust assets held for the Corporation and insured 
under Title I of the Bankhead-Jones Farm Tenant Act, as 
amended, and all notes covering collection-only loan ac- 
counts constituting corporation trust assets held for the 
Corporation. 

2. The Government will retain all notes covering collec- 
tion-only loan accounts constituting Government funds and 
Corporation trust assets, on which accounts debt settle- 
ments are in process, and all notes covering active oper- 
ating loan accounts representing Government funds and 
Corporation trust assets which accounts the Government 
shall continue to service and collect; the collections there- 
from, less a reasonable amount for administration and costs 
of collection, to be remitted to the Corporation at the end 
of each quarter until such notes are paid in full, settled or 
determined to be uncollectible by the Government. None 
of the retained funds will be used for any type of loan. 

3. The trust assets hereby or hereafter returned by the 
Government to the Corporation and the proceeds thereof 
and income therefrom may be used by the Corporation for 
the purpose of making farm ownership and soil and water 
conservation loans to be insured by the Government under 
Title I of the Bankhead-Jones Farm Tenant Act, as 
amended, and Public Law No. 597, S3rd Congress, as 
amended, and for such other rural rehabilitation purposes 
permissible under the Corporation’s charter as may from 
time to time be agreed upon between the parties hereto. 

4. For the purpose of administering its assets, the Cor- 
poration is authorized to expend such sums as are reason- 
ably necessary from the trust assets hereby or hereafter 
returned by the Government to the Corporation and from 
the proceeds thereof and income therefrom, but not to 
exceed three per centum of the book value of the total of 
such returned assets and the proceeds thereof and income 
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therefrom during any fiscal year, without the approval of 
the Government. 

5. The determination and apportionment of, and pay- 
ments made by the Government with respect to, the assets 
to be returned to the Corporation hereunder or hereafter, 
and the liabilities applicable to such assets and the expense 
incident to the return thereof, shall be final and conclusive 
upon the corporation and upon all officers and agencies of 
the Government. 

6. The Corporation agrees to furnish to the Government 
reports annually concerning the use of the returned assets 
and proceeds thereof and income therefrom, which shall 
include a statement that said assets have not been used 
for any purpose not theretofore agreed upon. The Corpo- 
ration shall also annually report the book value of its said 
returned assets and the amount of money expended dur- 
ing the period for administrative purposes. 

7. The Government shall, as soon as practicable after 
December 31 annually, until the assets retained by the 
Government hereunder are completely liquidated, furnish 
the Corporation with a detailed balance sheet showing 
the condition of such corporate assets administered by the 
Government. 

8. The parties hereto agree that they shall each execute 
all instruments necessary to effectuate the transfer and 
return of corporation assets provided for in this agreement, 
and the Government further agrees to furnish the Corpo- 
ration proper statements of account for such assets and all 
records pertaining to same. 

9. The Government and its officials shall be saved harm- 
less against any personal liability it or they may incur 
in accomplishing the return of assets to the Corporation 
and in carrying out any other provisions of the aforesaid 
Act of May 3, 1950. 

10. This agreement shall be binding upon the Corpora- 
tion, its successors and assigns, as well as upon the Gov- 
ernment and upon all Government officials and agencies 
authorized by law to administer the said Act of May 3, 
1950. 


Re eer 


ee 
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11. No member of or delegate to Congress shall be 
admitted to any share or part of this agreement or to any 
benefit which may arise therefrom. 

12. The provisions of this agreement with respect to 
the liquidation and return of trust assets shall remain in 
full force and effect until all of the assets hereby retained 
by the Government shall have been returned to the Corpo- 
ration in accordance herewith. 

Ix Wrryess Wuereor, the parties hereto have caused 
this instrument to be executed this — day of —, 1961, said 
date being the effective date of this agreement. 


Unirep States or AMERICA, 
By =e 
Administrator, 


Farmers Home Administration, 
United States Department of Agriculture 


Texas Rurat Commvnitis, Inc. 


By eee | 
President. 
ATTEST: 


bf 
Secretary. 
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AppenpDIx | 


October 21, 1961. 
Mr. Howard Bertsch, 
Administrator, 
Farmers Home Administration, 
U.S. Department of Agriculture, 
Washington 25, D. C. 


Dear Mr. Bertsch: 


With reference to the previous requests of Texas Rural 
Communities, Ine. for return and transfer of its assets 
and termination of the section 2(f) agreement with the 
Government pursuant to the Liquidation Agreement sub- 
mitted by letter of September 13, 1961, the undersigned on 
behalf of this corporation hereby encloses a certified copy 
of the Board of Directors adopted October 21, 1961, which 
is self-explanatory as to the corporation’s position in the 
matter. 

The letter of Mr. Floyd F. Higbee, acting Administrator, 
dated October 3, 1961, addressed to Mr. H. L. Gantz, Secre- 
tary of the corporation, has been duly noted by the Board 
of Directors. Mr. L. J. Cappleman, your State Director 
for Texas, pursuant to Mr. Highee’s letter, has discussed 
the matter with me and with several members of the Board 
of Directors, and the Board is of the opinion that the sug- 
gestion of Mr. Cappleman that he and a Washington rep- 
resentative of the U. S. Department of Agriculture meet 
with the full Board of Directors would merely result in 
further time-consuming delays, inasmuch as the ultimate 
decision on the Liquidation Agreement is the Administra- 
tors; further the Board believes that Mr. Cappleman is 
apprised sufficiently of the corporation’s position, through 
his investigation of and discussion with the several Board 
members and the undersigned, to submit his reeommenda- 
tions to your office. This action of the Board is not in any 
way intended to by-pass Mr. Cappleman or to be preemp- 
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tory in its effect, as explained above and for the further 
reason that the Board firmly feels that it is now entitled 
to a definite and affirmative response from your office, after 
over six months of negotiations for the return of its assets. 

By copy of this letter, we are furnishing Mr. Cappleman 
a copy of the enclosed resolution. We trust we shall hear 
from you promptly and assure you of our desire to work 
out the liquidation in the mutual interests of Texas Rural 
Communities, Inc. and the Government. 


Sincerely yours, 
Ricuarp R. Les, Jr. 


RRL:RS 


ee—Mr. L. J. CappLeMan, 
State Director of Texas 
Farmers Home Administration, 
United States Department of Agriculture, 
c/o Merchandise Mart, 
Dallas, Texas. 


CertiFriep Copy or RESOLUTION oF Boarp oF Directors 
oF Texas Rurau Communities, Inc. 


At a duly called special meeting of the Board of Directors 
of Texas Rural Communities, Inc., held on October 21, 1961, 
in Dallas, Texas, a quorum being present, the following 
resolution was duly adopted and is now in full force and 
effect, to wit: 


“Wuenreas, the Board of Directors of Texas Rural Com- 
munities, Inc., hereinafter called the Corporation, at a spe- 
cial meeting on March 17, 1961, resolved to liquidate the 
Trust Agreement between the Corporation and the United 
States of America, acting through the Administrator of the 
Farmers Home Administration pursuant to delegation of 
authority from the Secretary of Agriculture, hereinafter 
called the Administrator or the Government, dated January 
15, 1952, as amended and extended, under which agreement 
the Government has been administering the assets of the 
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Corporation, which Trust Agreement terminated on June 
30, 1961, by its terms; and, 

“Wuereas, the Board of Directors of the Corporation 
heretofore appointed a committee of three of its members, 
Mr. Lee W. Dirks, Mr. Walter T. McKay and Mr. Henry L. 
Gantz. to negotiate for the return and transfer of the Cor- 
poration’s assets from the Administrator of the Farmers 
Home Administration; and, 

“Whereas, such committee has made a full report at this 
meeting of its communications and negotiations with the 
Government for said purpose, and the Board of Directors 
of the Corporation is of the unanimous belief that the rights 
of the Corporation have been violated and jeopardized by 
the failure and refusal of the Administrator to transfer the 
said assets to the Corporation, and further that the Board 
of Directors is of the unanimous opinion that the Corpora- 
tion has complied in all respects with the Rural Rehabilita- 
tion Corporation Trust Liquidation Act of May 3, 1950; 
that the Government is in default of and breach of the afore- 
said Trust Agreement in refusing to transfer the Corpora- 
tion’s assets as of June 30, 1961, according to the terms 
thereof: that the aforesaid committee, although it has per- 
formed diligently, has exhausted all reasonable means of 
obtaining the return and transfer of the Corporation’s as- 
sets from the Government by its negotiations; that the 
failure and refusal of the Administrator to agree to the 
transfer of asscts and to approve the Liquidation Agree- 
ment heretofore submitted to him under letter of the Sec- 
retary of the Corporation dated September 13, 1961, is 
arbitrary, capricious and without legal merit; that the 
Liquidation Agreement submitted to the Administrator as 
aforesaid correctly states the use to which the assets of the 
Corporation will be put and is predicated upon the estab- 
lishment by the Board of Directors of an administrative 
organization of the corporation which will manage efficiently 
the said assets at a minimum of qualified personnel and of 
administrative expense, with the least amount of waste and 
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duplication, and a maximum amount of cooperation with 
the Government; and that it is necessary that the assets 
be returned without further delay in order that they may 
be gainfully employed for the purpose intended by law; 
“THEREFORE, upon motion duly made, seconded and unani- 
mously carried, the following resolution was adopted: 


“RESOLVED, that the acts of the committee of the Board of 
Directors of this Corporation to effectuate the return and 
transfer of the Corporation’s assets from the Government 
be ratified and confirmed, including the engaging of Richard 
R. Lee, Jr., attorney at law, 1100 Republic Bank Building, 
Dallas, Texas, as legal counsel in said matter. 


“Be Ir Furtner Resoivep, that the said legal counsel of 
this Corporation be authorized, instructed and directed, 
through this resolution of the Board of Directors, to make 
final demand upon the Administrator for the return and 
transfer of its assets, in accordance with the Liquidation 
Agreement previously prepared and submitted to the said 
Administrator under letter of September 13, 1961, such 


Liquidation Agreement and all provisions thereof being 
hereby fully approved. 

“Br It Furtner Resotvep, that in the event the Adminis- 
trator has not complied with such demand by November 1, 
1961, the legal counsel of the Corporation be authorized to 
secure and protect the legal rights of the Corporation by 
instituting such legal action deemed necessary to obtain 
such relief and the recovery of the Corporation's assets 
from the Government, and said legal counsel is hereby au- 
thorized to associate and employ such attorney or attorneys 
as might in his judgment be advisable to carry out such 
purpose. 

“Be Ir Furtuer Resotvep, that the resolutions of the 
Board of Directors adopted at its meeting of March 17, 
1961, be in all things confirmed, and that the President 
and Secretary of the Corporation be empowered to execute 
any and all instruments necessary, including the above men- 
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tioned Liquidation Agreement, to carry out the transfer 
of assets from the Government to the Corporation.” 


To certify that the above resolution is a true and correct 
copy of the resolution adopted by the Board of Directors 
on October 21, 1961, witness the hand and seal of the Sec- 
retary this 21st day of October, 1961, and witness the sig- 
nature of each member of the Board of Directors present 
at such meeting. 

Henry L. Gantz, 
Secretary 
APPROVED : 
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APPENDIX J 


Unsitep States DeparrMEeNT Or AGRICULTURE 
Farmers Home Administration 
Washington 25, D. C. 


OFFICE OF THE ADMINISTRATOR 


November 17, 1961 


Mr. Richard R. Lee, Jr., 

Ritchie, Ritchie & Crosland, 
Attorneys-at-Law 

1100 Republic National Bank Building 
Dallas 1, Texas 


Dear Mr. Lee: 


Subject: Administration of Texas Rural Communities 
Assets 


In accordance with our letter of October 25, 1961, we have 
prepared and attach hereto a proposed “Liquidation Agree- 
ment” (in quadruplicate). It provides for the return to 
the Corporation of certain trust assets and the continued 
servicing by the Government of the remaining trust assets. 

The General Counsel’s Office has advised that, in order 
for the Secretary of Agriculture to carry out his statutory 
duty of seeing that the returned assets are used for agreed 
rural rehabilitation purposes, he must see that they are not 
used for any other purposes except for reasonable adminis- 
trative expenses. In this connection, we are advised that 
the provision in section 2(c) of Public Law 499, Sist Con- 
gress, permitting the Corporation to use not to exceed 3 
per centum of the book value of its assets for administra- 
tive expenses during any year does not mean that the Cor- 
poration is free to use up to that amount without regard 
to services needed or performed. We are further advised 
that the use of funds for unnecessary administrative ex- 
penses, even though less than 3 percent, would constitute 
waste or dissipation and, to the extent of such dissipation, 
would prevent use of the assets for permissible rural re- 
habilitation purposes contrary to law. 
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As you probably know, the insured loans are all made, 
serviced, and collected by the Farmers Home Administra- 
tion even though the insured loan notes are held by the Cor- 
poration or other insured lenders. This servicing is per- 
formed in accordance with the insurance contracts entered 
into or administered under the Consolidated Farmers Home 
Administration Act of 1961, rather than under the section 
2(f) agreements. The only charge for making, servicing, 
and collecting the insured loans is the insurance charge re- 
quired by law, which charge is applicable to all insured 
loans whether held by the Corporation or other lenders or 
by the Government under a section 2(f) agreement. Ac- 
cordingly, no separate charge for making, servicing, and 
collecting such insured loans has ever been made against 
the trust assets. 

Under the proposed Liquidation Agreement the trust as- 
sets to be retained and administered by the Government 
(and for which a servicing charge will be made against the 
trust assets) are as follows: 

Principal §_ Reserve 


Balance for Book 
Assets Due Loss Value 


Cash (unobligated)... 3,000 $ — $ 3,000 
Accounts Receivable 3,479 2,609 870 


Loans Receivable: 


Operating (owe both Govern- 
ment and Corporation; 
270,410 17,574 252,836 
Collection-only. . . . es K 390,523 367,095 23,428 
Judgments 10,588 7,941 2,647 


Total (Estimate) 678,000 $395,219 $ 282,781 
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This means that under the terms of the proposed Liqui- 
dation Agreement the following assets will be returned to 
the Corporation: 


Principal Reserve 
Balance For 
Assets Number Due Loss 


Cash (approximately) 5,000 $ — 
Investments (91-day Treasury 
bills) 


103,000 — 


Loans Receivable: 

Operating (owe only Corpora- 
tion); 

i 81,424 5,294 76.1! 
Collection-only 2 210,879 198,223 12; 
Insured ‘O = (approxi- 

1,895,639 1,895, 6: 
Other real estate........ 1,017 
Reserve mineral interests, (at 
nominal $1 value per unit)... 5 _ 


Total (Estimate) ; $203 537 


It will be noted that the insured loan notes make up the 
bulk of the assets to be returned to the Corporation. As 
indicated above, no servicing of such loans on the part of 
the Corporation will be involved other than acceptance of 
payments thereon from the Government. Servicing respon- 
sibilities with respect to the other assets to be returned to 
the Corporation under the proposed Liquidation Agree- 
ment will be of a limited nature. At most, such servicing 
would require the part-time services of one manager and 
one secretary, a part-time office, some office supplies, and 
possibly occasional legal services. The Corporation pro- 
poses to invest its available funds in loans insured or to be 
insured by the Farmers Home Administration. Under all 
of these circumstances we do not at this time see any justi- 
fication for agreeing that the Corporation use in excess of 
$7,000 for administrative and legal expenses on a fiscal year 
basis to carry out its limited responsibilities. This would 
mean that the $7,000 limit for the current fiscal year would 
be reduced proportionately, depending on how much of the 
fiscal year elapses before the Liquidation Agreement be- 
comes effective. 
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If approved by the Board of Directors, please return to 
us the original and three copies. of the proposed Liquida- 
tion Agreement properly signed on behalf of the Corpora- 
tion, accompanied by a certified copy of the Board’s au- 
thorizing resolution. Upon acceptance of the agreement by 
the Government, we will proceed immediately with the re- 
turn of assets. 

A copy of this letter is being furnished Mr. Cappleman. 
Please feel free to call on Mr. Cappleman or this office 
direct if you desire additional information. 

Sincerely yours, 
Howarp BertscH, 
Administrator. 
Attachment 


Unrtep States DrparTMENT OF AGRICULTURE 
Farmers Home Administration 
National Finance Office 


Texas Rural Communities 


Statement of Financial Condition As of June 30, 1961 


71,673.18 
3,479.07 
2,609.30 869.77 


Accrued Interest Receivable 297.779 .96 
Less: Allowance for Losses 197,827.31 99,952.65 


Loans Receivable 2,915,310.12 
Less: Allowance for Losses 638,888.65  2,276,421.47 


Land, Improvements, and Mincral Interests 55.00 


Other Assets: 


Judgments .39 
Less: Allowance for Losses : ; 2,647.10 


$2,451,619.17 
Liabilities aie ce 
Accrued Liabilities: 
Administrative Expenses 
Trust Liabilities: 


Transfer from State Under 2(f) Agreement. 9 
Accumulated Net Income or Deficit* 614,170.52* 2,447,795.17 


Total Liabilities......... 00. c eee eee eee eee eens $2 451,619.17 
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Usrtep States DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
National Finance Office 


Texas Rural Communities 


Statement of Income and Expense For Period 
July 1, 1960 to June 30, 1961 


Income: 
Interest 
On Accounts ici cciesine Sinn Phe eliaweh, 26 $ 


$ 116,575.04 


Expense: 
Administrative 19,779.02 


Other Gains or Losses*: 
Charge Offs 


Interest on Loans Receivable 
Loans Receivable 
Judgments 


Total Charge Offs............-.-4-- 


Gains or Losses* on Sales 
Land, Improvements, and Mineral In- 
terests 
Tota! Other Gains or Losses* 152 ,270.97* 
Net Income or Loss* Before Change in Valution Allowance... 55,474.95° 
Increase* or Decrease in Allowance for 
on: 


Interest on Accounts Receivable 
Interest on Loans Receivable 

Loans Receivable. ......... 0.600 e eee 
Judgments. 24 is. shi se eeceia de ceee 


Total Increase* or Decrease in Allowances........... 86,993.94 


Net Income or Loss* Transferred to Accumulated Net Income 
or Deficit* $ 31,518.99 


Changes in Accumulated Net Income or Deficit* 


Balance at End of Previous Fiscal Year $ 645,689.51* 
Net Income or Loss* for Period 31,518.99 


Balance at End of Reporting Period $ 614,170.52* 


a Se ee eee 


? 
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Uyitep States DEPARTMENT OF AGRICULTURE 
Farmers Home Administration 
National Finance Office 


Texas Rural Communities 


Schedule of Computations of Allowances for Losses 
As of June 30, 1961 
Balance as of Allowance Computed 
Assets June 30,1961 Rate % Allowance 
Accounts Receivable: 


Employee Accounts $ 3,479.07 $ 2,609.30 
Accrued Interest Receivable: 
Accounts Receivable 670.34 7 502.76 


Operating Loans 
Rural Rehabilitation 
Active 0.00 


0. 
Collection Only 37.966 .64 . 34,929. 
Production and Subsistence 
46,783.55 


0. 
180,439.15 162,395. 


265,189.34 197 ,324. 
Insured Farm Ownership Loans 31,914.18 0 
Miscellaneous Loans............ : 6.10 0. 


297,779.96 197,827. 


Loans Receivable: 
Operating Loans 
Rural Rehabilitation 
Active 0.00 
Collection Only 50,470.93 
Production and Subsistence 
Active 351,833.63 
Collection Only 616,350.35 


1,018,654 .91 
Insured Farm Ownership Loans.... 1,895,638.36 
Miscellancous Loans 1,016.85 
2,915,310.12 

Other Assets: 
Judgments............00ee eee . 10,588.39 


$3, 227,157.54 


48 


LiqumwaTION AGREEMENT 
(Administration and Return of Assets) 


Texas Rural Communities 


Kyow ALL Men By THESE PRESENTS: 


That the parties to this agreement are the United States 
of America, hereinafter called the “Government,” acting 
through the Administrator of the Farmers Home Adminis- 
tration, pursuant to delegation of authority from the 
Secretary of Agriculture, and Texas Rural Communities, 
hereinafter called the “Corporation”, acting pursuant to 
resolution of its Board of Directors, copy of which is at- 
tached hereto. 

Wuereas, the Government, pursuant to a trust agreement 
with the Corporation entitled “Agreement for Administra- 
tion of Assets of Texas Rural Communities”, dated January 
15, 1952, as amended, has been administering the assets 
of the Corporation in accordance with the terms thereof 
and pursuant to the authority contained in the Rural Re- 
habilitation Corporation Trust Liquidation Act of May 3, 
1950 (40 U.S.C. 440) ; and, 

Wneneas, said trust agreement, as amended, by its terms 
terminated June 30, 1961, and provided that upon termina- 
tion the assets then remaining of those transferred to the 
Government under said Trust Agreement, together with the 
proceeds thereof, shall be returned to the Corporation; and, 

Wuenreas, it is desired that certain of the trust assets be 
returned immediately to the corporation for administration 
by it under the terms of this agreement and that the remain- 
ing trust assets be retained and administered by the Gov- 
ernment under its authority, including authority contained 
in said Act of May 3, 1950, and in said trust agreement, as 
amended, until return thereof to the Corporation as pro- 
vided for herein. 


Now, THEREFORE, the parties hereto covenant and agree 
as follows: 
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1. All such trust assets now held by the Government shall 
be returned to the Corporation in accordance with said Act 
of May 3, 1950, except: 


(a) Notes constituting such Corporation trust assets 
which represent operating loan indebtedness of borrow- 
ers classified as “Active borrowers” or “Collection Only 
borrowers”, who are also indebted to the Government for 
operating or emergency loans. Such trust notes and any 
related security instruments evidencing and securing 
such indebtedness shall be retained and serviced by the 
Government until (1) the security therefor is liquidated, 
(2) the trust or Government notes are paid in full or 
settled, or (3) such time as the Government determines 
that further collection efforts are unwarranted. 

(b) Jurisdiction over any pending suits and any non- 
judicial foreclosures in process involving Corporation 
trust claims, and jurisdiction over judgments obtained in 
the name of the Government involving Corporation trust 
claims, shall be retained by the Government and prose- 
cuted or otherwise serviced by the Government, until: 
(1) the claims or judgments are assigned to the Corpora- 
tion, (2) are collected in full or settled, or (3) such time 
as the Government determines that further collection ef- 
forts are unwarranted. 

(ec) Notes and other Corporation trust claims, on 
which debt settlement actions are in process, shall be re- 
tained by the Government until such actions are (1) 
consummated or terminated, or (2) such time as the Gov- 
ernment determines that further collection efforts are un- 
warranted. 

(d) Any defalcation accounts arising out of adminis- 
tration of trust assets by Government employees until the 
Government determines that further collection efforts are 
unwarranted. 

(e) An amount of unobligated cash now on hand and 
such additional cash amounts derived by the Government 
from the assets retained by it hereunder as may be 


50 


determined by the Government from time to time to be 
sufficient to cover reasonable administrative expenses in- 
cluding the costs of protecting, liquidating, collecting and 
returning to the Corporation the assets retained here- 
under. 


2. Collections from retained assets accumulated by the 
Government in excess of such costs shall be remitted to the 
Corporation at least annually, but not more frequently than 
quarterly, along with assets determined by the Government 
from time to time not to warrant further collection efforts. 
None of the retained funds or collections will be used to 
make any type of loan. 

3. The provisions of the aforesaid trust agreement, as 
amended, and the related provisions of said Act of May 
3, 1950, shall continue to be applicable to the trust assets 
retained by the Government hereunder as well as to the 
return thereof to the Corporation. 

4. The relevant provisions of said Act of May 3, 1950, 
with respect to returned assets, including but not limited to 
those pertaining to use and supervision, reimbursement of 
costs incident to powers and functions to be exercised by 
or on behalf of the Government, and saving the Secretary 
harmless, are and shall continue to be applicable to all trust 
assets hereby or hereafter returned to the Corporation. 

5. The Corporation hereby covenants and agrees that the 
assets hereby or hereafter returned to it by the Govern- 
ment and the proceeds thereof and the income therefrom 
will be used by the Corporation only (1) to make or acquire 
Farm Ownership or Soil and Water Conservation loans to 
individuals heretofore insured under the Bankhead-Jones 
Farm Tenant Act, as amended (7 U.S.C. 1001 et seq.), the 
so-called Water Facilities Act, as amended (16 U.S.C. 590r- 
x4), and the Consolidated Farmers Home Administration 
Act of 1961 (7 U.S.C. 1921 et seq.), or hereafter insured 
under said last mentioned Act, and (2) for such other rural 
rehabilitation purposes permissible under the Corpora- 
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tion’s charter as may from time to time be agreed upon 
between the Corporation and the Government. 

6. For the purpose of administering its assets, the Cor- 
poration is authorized to expend such sums as are reason- 
ably necessary from the trust assets hereby or hereafter 
returned by the Government to the Corporation and from 
the proceeds thereof and income therefrom, but not to exceed 
during any fiscal year, without the prior written approval 
of the Government, the lesser of (a) $7,000 or (b) three per 
centum of the book value of the total of such returned 
assets and the proceeds thereof and income therefrom, 
after deduction of a reasonable reserve for losses. If less 
than a whole fiscal year is involved, such amount shall be 
reduced proportionately on the basis of the portion of the 
fiscal year involved. 

7. The Corporation will, as soon as practicable after June 
30, annually, furnish the Government a report concerning 
the use of returned assets and proceeds thereof and income 
therefrom during the preceding 12-month period which 
shall include a statement that the returned assets and the 
proceeds thereof and income therefrom have not been used 
for any purpose not theretofore agreed upon between the 
Government and the Corporation. At the same time the 
Corporation also shall submit statements of financial con- 
dition and income and expense for the 12-month period 
which shall show, as a minimum, the book value of the 
returned assets and the proceeds thereof and income there- 
from at the beginning of the 12-month period, and the 
amount of money expended during the period for admini- 
strative purposes. The report shall be signed by an author- 
ized official. 

8. The determinations and apportionment of, and pay- 
ments made by the Government with respect to, the assets 
to be returned to the Corporation hereunder or hereafter, 
and the liabilities applicable to such assets and the expenses 
incident to the administration and return thereof, shall be 
final and conclusive upon the Corporation and upon all 
officers and agencies of the Government. 
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9. The Government shall, semi-annually, until the assets 
retained by the Government hereunder are completely 
liquidated, furnish the Corporation with a detailed balance 
sheet showing the condition of such corporate assets ad- 
ministered by the Government. 

10. The parties hereto agree that they shall each execute 
all instruments necessary to effectuate the transfer and 
return of Corporation assets provided for in this agree- 
ment, and the Government further agrees to furnish the 
Corporation proper statements of account for such assets 
and all promissory notes in the Government's possession 
pertaining to same, and all security instruments in the 
Government’s possession securing direct Corporation loans 
only. The Corporation will be permitted to examine, copy 
or photostat all documents in the Government’s possession 
pertaining to corporation accounts, without expense to the 
Government. 

11. The Government and its officials shall be saved harm- 
less against any personal liability arising out of or result- 
ing from the return of assets to the Corporation or carrying 
out any other provisions of this or prior agreements or the 
aforesaid Act of May 3, 1950. 

12. This agreement shall be binding upon the Corpora- 
tion, its successors and assigns, as well as upon the Govern- 
ment and upon all Government officials and agencies auth- 
orized by law to administer the said Act of May 3, 1950. 

13. No member of or delegate to Congress shall be 
admitted to any share or part of this agreement or to any 
benefit which may arise therefrom. 
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Ix Witness Wuenreror, the parties hereto have caused this 
instrument to be executed and to become effective on the 
date signed by the Government. 


Texas Rurat CoMMUNITIES, 


President. 


Secretary. 
ear, {¢ e 


Usrrep States or AMERICA, 
By 


’ ? 
Administrator, 


Farmers Home Administration, 


United States Department of Agriculture 
= 19: 
; : 
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APPENDIX K 
December 14, 1961. 
Mr. Howard Bertsch, Administrator, 
Farmers Home Administration, 
United States Department of Agriculture, 
Washington 25, D. C. 


Re: Liquidation Agreement with Texas Rural Communities 


Dear Mr. Bertsch: 


Pursuant to your suggestion in our recent telephone con- 
versation, Mr. Walter McKay and I conferred with Mr. 
Higbe and Mr. Cappelman on Wednesday, December 6, 
1961, regarding the Liquidation Agreement as proposed by 
your office, we appreciated the opportunity to discuss this 
agreement with these gentlemen, particularly the provisions 
of paragraph 6 of your proposed Liquidation Agreement, 
which provisions of said agreement as indicated to you con- 
tain the only major disagreement of Texas Rural Commu- 
nities thereto. 

Inasmuch as our conference was lengthy and involved a 
discussion of many aspects of the liquidation, we cannot 
fairly quote Mr. Highe but we did draw two conclusions 
therefrom, i.e., that Mr. Higbe largely avoided the main 
point of issue and discussed other matters that we are al- 
ready in agreement on, and that our basic difference is over 
the question of whether the Secretary of Agriculture may 
control and dictate the internal affairs, operation and man- 
agement of Texas Rural Communities, which power the 
corporation denies. 

The corporation takes the position that the $7000.00 lim- 
itation upon administrative expenses, as contained in 
your proposed agreement, contravenes Section (¢) of the 
Rural Rehabilitation Corporation Trust Liquidation Act of 
3 May 1950 (40 USC 440) and constitutes an arbitrary and 
unreasonable condition which is neither authorized by the 
Statute nor by the terms of the Agreement for Administra- 
tion of Assets of Texas Rural Communities dated January 
15, 1952, as amended. Further, the aforesaid section of the 
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statute as to the restriction on administrative expenses (not 
to exceed 3% of the book value of the corporation’s assets 
during any year, without the approval of the Secretary of 
Agriculture) and as to the use of the returned assets and 
the income therefrom (for such rural rehabilitation pur- 
poses allowed by the corporation’s charter as may be agreed 
upon by the corporation and the Secretary) clearly distin- 
guishes these two elements (administrative expenses and 
uses), being independent and separate rather than conjunc- 
tive covenants; it is in this latter construction of the Statute 
that vour office is, in our opinion, apparently confused. We 
readily agree that unnecessary administrative expenses 
would cause waste and dissipation, which is most certainly 
to be avoided, but the Congress did not give the Secretary 
any right to adjust the amount of administrative expenses, 
except upward in excess of 3% in connection with determin- 
ing use of funds; otherwise, there would have been no reason 
or purpose for the insertion of the separate covenant of the 
3% limitation upon administrative expenses. 

In view of the fact that the corporation concedes that at 
this time and in the foreseeable future it would not reason- 
ably need to expend for administrative purposes anywhere 
near the amount allowed by the Statute, it does not see any 
justification to negotiate or propose a compromise figure 
between $7000.00 and the statutory limit and has concluded 
that the only proper proposition, in law and in equity, is to 
insist upon its clear right to stand on the 3% limitation as 
provided by the Statute, while at the same time re-affirming 
its commitment that the returned assets and income there- 
from will be expended only as is reasonable and necessary 
without derogation as to their proper use. As a matter of 
fact, it is firmly believed that expenses will not exceed the 
minimum amount expended by the Government for admin- 
istrative purposes for any one year over the past nine years. 

Texas Rural Communities hereby states it is willing to 
execute your proposed Liquidation Agreement, with the 
only modification that paragraph 6 thereof be changed to 
delete the following language on lines 5 and 6 in said para- 
graph, i.e., “the lesser of (a) $7000 or (b)” and to eliminate 


56 


the last sentence in said paragraph 6. We therefore are 
returning the drafts of your proposed Liquidation Agree- 
ment with the request that these modifications be made 
therein in order that the agreement may be consummated 
and the assets returned promptly, in conformance with the 
expiration provisions of the Agreement for Administration 
of Assets of January 15, 1952, as amended. 

Texas Rural Communities has adopted the position herein 
stated as its final stand, believing it has been reasonable 
and compromising in its efforts over the period of the last 
nine months to effect liquidation. If your office cannot see 
fit to comply with the requests herein contained, further 
negotiations over same appear fruitless in view of the atti- 
tudes expressed by Mr. Higbe, and in such event the 
directors of the corporation have no alternative but to take 
all necessary action to substantiate these rights of the cor- 
poration, including a judicial determination thereof. 


Sincerely, 
RRL/bv 
Encls. 


oF 


Usrrep States Districr Court ror THE DistRicT OF | 
CoLuMBIA 


Civil Action No. 1458-62 


Texas Rural CoMMUNITIES, PLAINTIFF, 
Uv. 
Orvitte L. Freeman, et al. c/o United States Attorney 
United States Court House, Washington 1, D. C., pErEND- 


ANTS, 
Motion To Dismiss (Filed July 27, 1962) 


Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and respect- 
fully move this Court to dismiss the complaint herein on 
the grounds that the complaint fails to state a claim upon 
which relief can be granted and on the grounds that the 
Court lacks jurisdiction over the subject matter of the suit 
because this action is in substance and in effect an uncon- 
sented suit against the United States of America. 

Attached hereto and made a part hereof is the affidavit 
of Howard Bertsch, the Administrator of the Farmers 
Home Administration, an agency of and within the United 
States Department of Agriculture, identified as Govern- 
ment Exhibit No. 1. 

/s/ Davi C. ACHESON, 
United States Attorney. 


/s/ CHar.es T. Duncay, 
Assistant United States Attorney. 


/s/ JosePH M. Haxnon, 

Assistant United States Attorney. 
/s/ Rosert B. Norris, 

Assistant United States Attorney. 
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AFFIDAVIT 


Texas Rurat CoMMUNITIES 
v. 


Orville L. Freeman, personally and as Secretary of Agri- 
culture, and Howard Bertsch, personally and as Adminis- 
trator of the Farmers Home Administration, No. 1458- 
62 in the United States District Court for the District 
of Columbia. 


District of Columbia, ss: 


The undersigned affiant, being by me first duly sworn 
upon oath deposes and states as follows: 


1. This affiant is now, and continuously since April 24, 
1961, has been, Administrator of the Farmers Home Ad- 
ministration (FHA), an agency within the United States 
Department of Agriculture. 

2, As Administrator of FHA and under delegation of 
authority from the Secretary of Agriculture, this affiant 
continuously had, and still has, the functions, powers, and 
responsibility of the Secretary with respect to, and the 
responsibility for protection of the interests of the United 
States in, the assets of State rural rehabilitation corpora- 
tions, including those of Texas Rural Communities (TRC). 

3. The responsibility of the Secretary and the interests 
of the United States in State rural rehabilitation corpora- 
tions are derived from Public Law 499, 8lst Congress (40 
U.S.C. 440). That act was passed to settle the question 
which had existed for many years as to whether the assets 
of the various State rural rehabilitation corporations which 
were acquired with Federal Emergency Relief Administra- 
tion funds granted to the States, were Federal or State 
assets. Public Law 499 recognized that the State rural 
rehabilitation corporations organized under State laws to 
administer the assets, or their successor agencies estab- 
lished by State law, had sufficient interest in the assets to 
apply for and accept the return of them, which was done 
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in all cases. Public Law 499 also recognized the continuing 
interest of the Federal Government in the assets and pro- 
vided for safeguarding that interest (a) by limiting the 
use of the assets by each corporation or successor State 
agency to rural rehabilitation purposes permissible under 
the corporation’s charter as agreed upon from time to time 
by the Secretary of Agriculture and the corporation or 
successor agency, and (b) by authorizing the Secretary of 
Agriculture to determine that such agreed use purposes 
were carried out. Section 2 (f) of Public Law 499 also 
authorized the Secretary of Agriculture to enter into agree- 
ments with the corporations or successor agencies under 
which the United States would administer the assets in 
trust. Such trust agreements were entered into with TRC 
and all except one of the 43 other State rural rehabilitation 
corporations or successor State agencies or officials which 
had assets when Public Law 499 was enacted. 

4. As Administrator of FHA, this affiant continuously 
has had the authority and responsibility under delegations 
from the Secretary of Agriculture (19 F.R. 74, 22 F.R. 8188, 
26 F.R. 8403, 27 F.R. 5005) of representing the Federal 
Government’s interest in these State rural rehabilitation 
corporation assets. This responsibility includes: 


(a) entering into trust agreements under section 2 (f) 
of Public Law 499 for administration of the corporate 
assets by the United States as trustee as was done with 
respect to TRC assets. 

(b) entering into liquidation and other agreements with 
such corporations or successor agencies, including return- 
ing assets to them upon termination of the trust agree- 
ments. 


(ec) entering into agreements with the corporations or 
successor agencies concerning the rural rehabilitation pur- 
poses for which they may use the returned assets as pro- 
vided for in section 2 (¢) of Public Law 499, and checking 
to see that the agreed use purposes are carried out as pro- 
vided for in section 4 of that act. 
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5. When the trust agreement with TRC expired on June 
30, 1961, this affiant, in his official capacity as Administrator 
of FHA, declined to return the assets to TRC until a satis- 
factory agreement could be reached on the purposes for 
which the returned assets would be used, including the 
amount thereof which would be used by the corporation for 
administrative expenses. Agreement was reached in all 
respects except as to the administrative expenses as 
evidenced by the draft of Liquidation Agreement which is 
Appendix J to Complaint in the subject suit. The refusal 
to return the assets until agreement was reached on the 
amount to be used by the corporation for administrative 
expenses was based on the official opinion of this affiant, 
and advice from the office of the General Counsel of the 
Department of Agriculture, that, in order to carry out the 
delegated responsibility of this affiant under Public Law 
499 of seeing that the returned assets were used only for 
agreed rural rehabilitation purposes, it was the duty of this 
affiant to see that said assets were not used for any other 
purposes except for reasonable administrative expenses 
incident thereto. In this connection, it was, and still is, 
the official decision of this affiant based on such advice, 
that the provision in section 2 (c) of Public Law 499 per- 
mitting the corporation to expend not to exceed 3 per 
centum of the book value of its assets for administrative 
expenses during any year (a) does not mean that the cor- 
poration is free to use up to that amount without regard 
to services needed, and (b) that the use of funds for un- 
necessary administrative expenses, even though less than 3 
per centum, would constitute waste or dissipation, and (c) 
any such waste or dissipation would prevent use of the 
assets for permissible rural rehabilitation purposes con- 
trary to Public Law 499. 

6. Accordingly, in paragraph 6 of the proposed Liquida- 
tion Agreement there was inserted a provision to limit 
TRC’s yearly administrative expenses to the lesser of (a) 
$7,000, or (b) 3 percent of the book value of assets admin- 
istered by TRC after deduction of a reasonable reserve for 
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losses. It was further provided that these limits would 
be increased with the prior written approval of the 
Government. 

7. In the subject suit, TRC now seeks to have (a) the 
$7,000 provision deleted, (b) the Liquidation Agreement 
(after that deletion) executed, and (c) the assets returned 
to it. 

8. A more detailed statement of the situation involved 
in the subject suit is set forth in the following paragraphs 
of this affidavit. 

9. From March 22, 1951 to June 30, 1961, the United 
States as trustee, acting through FHA, administered all 
of the assets of TRC, under two consecutive trust agree- 
ments entered into pursuant to section 2 (f) of Public Law 
499, Slst Congress (40 U.S.C. 440 (f)). The earlier agree- 
ments dating back to the 1930’s are not material here. 

10. The later trust agreement, as amended, expired of 
its own terms on June 30, 1961. 

11. This trust agreement provided that at its termina- 
tion, the United States should return the trust assets to 
TRC. 

12. Before June 30, 1961, as FHA Administrator, this 
affiant learned that on March 17, 1961, the stockholders and 
Board of Directors of TRC had resolved to: 


(a) employ Mr. Walter T. McKay as TRC manager at 
a salary of $15,000 per annum, beginning March 21, 1961, 
the day after termination of his employment as Texas 
State Director for FHA. 


(b) employ Mr. Henry L. Gantz at a full-time salary of 
$6,000 per vear after he severs his connection with Farm 
and Ranch magazine, to be increased to $7,200 annually if 
he is not then drawing a retirement from Farm and Ranch 
magazine. 

(ce) employ a full-time secretary at a salary not to exceed 
$3,600 per annum. 

(d) Set up a complete office, including the purchase of 
supplies, furniture, fixtures, ete. 
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13. As such Administrator, it was the opinion of this 
affiant that the salaries proposed to be paid to Mr. McKay 
and Mr. Gantz were excessive when viewed in the light of 
the duties and responsibilities of such officers in connec- 
tion with the proposed use of the assets to be returned, 
and would constitute waste and dissipation of the assets. 
Therefore, acting in his official capacity, this afliant declined 
to return the assets to TRC unless it first agreed to limit 
its expenses to $7,000 per annum, 

14. This refusal was based on the following provisions of 
section 2 (¢) of Public Law 499 (40 U.S.C. 440 (e)) ter * 
that the returned assets and the income therefrom will be 
used only for such rural rehabilitation purposes permissible 
under the corporation’s charter as may from time to time 
be agreed upon by the applicant {corporation] and the 
Secretary [of Agriculture]: and that not to exceed 3 per 
centum of the book value of the corporation’s assets will 
be expanded by the applicant for administrative purposes 
during any year, without the approval of the Secretary of 
Agriculture.” This refusal was also based on the provisions 
in section 4 (a) of Public Law 499 (40 U.S.C. 442 (a)) that 
the Secretary is responsible for determining that the agreed 
use purposes are being carried out. Three per centum 
(35¢) of the book value of all of the assets (including in- 
sured loans) to be returned to TRC would exceed $7,000, 
but 3 percent of the book value of those that will require 
any appreciable servicing by TRC would be only approxi- 
mately 1/7 of that amount. 

Loans insured by the United States through FHA under 
the Consolidated Farmers Home Administration Act of 
1961 (7 U.S.C. 1921, et seq.) and prior laws, are all made, 
serviced and collected by FHA for a standard loan insur- 
ance charge. All the lender has to do is provide the loan 
check when FHA notifies him or it that the loan is ready 
to be closed, and accept the United States Treasury check 
payments from FHA when (a) the loan installments are 
due, or (b) the entire amount is due because of default or 
for other reasons. 
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15. As is more fully reflected in the letter of November 
17, 1961 to TRC’s attorney (Appendix J to the Complaint), 
it is the position of this affiant, as Administrator of FHA, 
(1) that Public Law 499 imposes a duty on the Secretary 
of Agriculture (and on the Farmers Home Administration 
Administrator as his delegate) to see that the returned 
assets are used only for permissible and agreed upon rural 
rehabilitation purposes, (2) that Public Law 499 does not 
authorize the use of 3 per centum of the book value of the 
returned assets for administrative expenses if that much is 
not needed for that purpose, and (3) that under Public 
Law 499, the use of funds for unnecessary administrative 
expenses would constitute waste or dissipation and, to the 
extent that the expenditures are unnecessary, would pre- 
vent use of the assets for permissible rural rehabilitation 
purposes and would, therefore, be illegal. 

16. Attached hereto as Exhibit “1” is a chart showing, 
as of June 30, 1961, (a) the straight FHA case load in 
Texas, (b) the TRC case load, (c) the charge which FHA 
made for servicing the TRC assets (other than insured 
loans) during the fiscal vear 1962, (d) the assets which 
would be retained and serviced by FHA and those that 
would be returned to TRC for servicing by it under the 
proposed Liquidation Agreement (Appendix J to Com- 
plaint), (c) the service charge which would be made by 
TRC for servicing the assets to be returned to it if its 
charges were made on the same basis as those of FHA, 
and (f) other related information. 

17. This affiant further states that: 


(a) Mr. McKay, as Texas State Director for FHA, for- 
merly had responsibility for making, servicing and collect- 
ing all of the FHA loans in Texas, including those repre- 
senting TRC trust assets. 

(b) As of June 30, 1961, the unpaid balance on straight 
FHA loans under Mr. McKay’s jurisdiction amounted to 
approximately $106,000,000, whereas the unpaid balance on 
the TRC trust loans and cash then on hand amounted to 
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approximately $3,300,000, and only a small part thereof 
would require servicing by TRC as shown in subsection (ce) 
below. All cash held in trust for TRC is now, and has 
always been deposited in a special trust account in the 
United States Treasury. 

(c) If the assets are returned to TRC as prayed for by 
it, the FHA will continue to (a) service and collect all of 
the TRC insured loans now on hand, amounting to approx- 
imately $1,900,000, (b) to make, service and collect all such 
loans made from TRC funds in the future, and (¢) to serv- 
ice and collect approximately 72 percent, in book value, of 
the other TRC assets (not counting insured loans). 

(a) The FHA, under its nationwide standardized for- 
mula, charged TRC the sum of $12,570 for administering all 
of its assets (other than insured loans) for the entire fiscal 
year ending June 30, 1962. If the proposed Liquidation 
Agreement had been signed on June 30, 1961, FHA (on 
the basis of said formula) would have still charged TRC 
$11,562 for servicing (during the ensuing fiscal year) the 
assets to be retained by FHA thereunder and, on the basis 
of the FHA formula, TRC would have been entitled to 
expand (during that fiscal year) $1,008 for servicing the 
assets returned to it. However, FHA has recognized that 
servicing by TRC would probably be more costly since it 
would not have a county office set up, that some activity 
would be required in accepting quarterly or annual pay- 
ments from FHA on insured TRC loans and in writing 
checks for use by FHA in making future insured loans, 
and in keeping accounts, and that some payment should be 
made for the over-all responsibility for looking after TRC’s 
interests in the assets, whether administered by it or by 
FHA. Therefore, FHA was willing to agree that TRC 
could use at the rate of $7,000 per annum for its admin- 
istrative expenses. This would be sufficient, in affiant’s 
judgment, to provide for the part-time services of a man- 
ager and one secretary, an office, office supplies, and occa- 
sional legal services needed by TRC to fully and adequately 
discharge its functions and responsibilities. 
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18. Mr. McKay, as FHA State Director for Texas, for- 
merly had supervision of approximately 400 FHA employees 
in the State and local offices in Texas. For all of these pro- 
gram and administrative responsibilities, he received a 
grade 14 salary of approximately $13,270 per annum. 
Under Mr. McKay’s agreement with TRC, he will receive 
$15,000 per annum for supervision of a small office and two 
employees, and for handling a very small amount of admin- 
istrative work; and, in addition, TRC will pay Secretary- 
Treasurer Gantz $6,000 or $7,200 per annum, a secretary's 
salary of perhaps $3,600, per annum, office expenses, travel 
costs, ete. 

19. This affiant, and his predecessors in office, as officials 
of the United States, have administered the assets for and 
in the name of the United States, as trustee. When the trust 
agreement expired on June 30, 1961, this affiant, as Admin- 
istrator of FHA, continued to hold the assets for and in 
the name of the United States to protect its interests and 
responsibilities under Public Law 499. 

20. This affiant, as an individual, claims no interest in 
or responsibility for the assets. This affiant has merely 
acted for the United States in his official capacity. 


Howarp Bertscu, 
Administrator 
Farmers Home Administration 
United States Department of Agriculture 


Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia this 20th day of July 1962. 


Dorotpy VoLNer 
Notary Public 


My Commission Expires: September 14, 1965. 


State of Texas caseload exclusive of TRC assets, 


June 30, 1961 


Unpaid balance 


Type of account 


Number 


Active loans: 


Operating 

Rural Rehabilitation 

Soil and Water—Individuals 
Associations. 


Farm Housing 

Farm Ownership 

Other real estate: 
Farmers Home Administration. . 
Disaster Revolving Fund 

Flood and Windstorm 

Reg. Agri. Cr. Corp 

Flood Damage 

Water Facilities...........0....- 

Production Emergency. 

Economic Emergency. 

Special Livestock 

Emergency Crop and Feed. 

Watershed—Flood 


Insured loans: 


Farm Ownership—Other 
Soil and Water—Individuals 
Associations 


Collection-only loans: 
Operating 
Rural Rehabilitation 
Water Facilities. . 
Flood be 
Production Emergency. 
Economic Emergency 
Special Emergency... 
Special Livestock 
Emergency Crop and Feed... 
Corporstion (transferred in) 


Judgments: 


Corporation 

Flood and Windstorm 
Rural Rehabilitation 
Operating 

Production Emergency. 
Economic Emergency. 
Special Livestock 
Emergency Crop and Feed 
Water Facilities 


Annual service based on: 


1962 
F. Y. 
service 
charges 


$ 4.4631 


173,639 
95,908 
993 


$105, 979,465 


12/3 of unit cost of $53.13 (or $35.42) times number of loans. 


3 $2 times number of loans. 

3 $53.13 (unit cost) times number of loans. 

*Pro-ration of total annual State Office ex) 

5 i ae of National and Finance Offe 
‘ipts). 
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Exursrr ‘‘1’’ 


Usrrep States DEPARTMENT OF AGRICULTURE—Farmers Homer Api 


Type of asset 


Accounts Receivable: 
Principal sis pcasecaestnastin ies 
Accrucd interest.........0000e 


Loans Reccivable—Secured: 
Operating: 
FING DAlls syasassie indies actress 
Accrued interest 


Insured Farm Ownership: 
Prin cipalsics:. i. coiet sic venessus qutane 
Accrued interest 


Other real estate: 
Principal: s.06 sis getias vind 
Accrued interest..........55 


Loans Receivable—Unsecured: 
Operating: 
Principal). soe, caicedec0 owe es 
Accrued interest............ 


Other assets: 
Reserved mincral interests 
(nominally valued at 
$1 per unit) 


Judgments sessiscrenavetesasgssivends 


Indirect service costs: 


National and Finance Office. . . 


Total assets... 0.0. cece cee cee ees 
Total service charges............ 


Texas Rural Communities assets 


Trust assets—Total 
Unpaid balance 
Reserve 


for 
loss 


Number Amount 


351,835 
46,784 


,895,.638 
31,914 


1,017 
6 


615,999 
197 ,325 


666 ,821 
218,406 


$3,298,886 $847,267 


nse financed from TRC funds as related to the sum of above basic cost items 1, 2, and 3. 
ice expense financed from TRC funds. The distribution is besed on a fixed charge of $500 plus the pro-ration of the balun 


$2,451,619 


42 
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Exursir ‘‘1”’ 
Usrrep States DEPARTMENT OF AGRICULTURE—FARMERS HOME ADMINISTRATION 
Texas Rural Communities assets, June 30, 1961 


Agreed distribution, by type, of Trust asscts as of June 30, 1961 
Trust assets—Total (not consummated because of administrative expense problem) 


Unpaid balance To be retained by FHA To be returned to corporation 


“pe of asset Reserve Book Annual service charges No service Annual service charges No service 
for value assessed charges assessed charges 
Number Amount loss ea 
Book Book Book Book 
Number value Amount Number value Number value Amount Number value 


$5,000 $66 ,673 


351,835 965 $293 , 352 $3,755 
46,784 , 


1,895,638 
31,914 


1,017 
6 


666 ,821 615,999 
218,406 197 ,325 


ice costs: 


hnd Finance Office... 


95 $3,298,886 $847,267 $2,451,619 
CHhATECB.... cee 


sum of above basic cost items 1, 2, and 3. ee Pare . 
ributicn is based on a fixed charge of $500 plus the pro-ration of the balance on the estimated 1692 fiscal year TRC gross operating income (which includes Insured FO loan interest 
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Ix tHe Unitep Srates Disrricr Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1458-62 


Texas RuraL CoMMUNITIES, PLAINTIFF, 
vs. 


Orvitte L. FreemMAN, ET AL, DEFENDANTS 


Motion ror Summary Jupement (Filed Oct. 13, 1962) 


Comes now Plaintiff, by counsel, and pursuant to Rules 
12(b) and 56(a) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., respectfully moves the Court to render sum- 
mary judgment in favor of Plaintiff on the grounds that the 
Complaint and Defendants’ Motion to Dismiss with sup- 
porting affidavit filed in response thereto have raised no 
genuine issue of any material fact, and that Plaintiff as a 
matter of law is entitled to judgment. 


Bryce Rea, Jr., 

Tuomas M. Kneset, 
1329 E Street, N. W., 
Washington 4, D.C. 


Ricuarp R. Lee, Jr., 
1100 Republic National Bank 
Building 
Dallas 1, Texas 
Counsel for Plaintiff. 


Of Counsel: 


Warkriys & Rea, 
919 Munsey Building, 
Washington 4, D. C. 
Rircur, Rircure & Crostanp, 
1100 Republic National Bank Building, 
Dallas 1, Texas. 


Exursir 1 


AGREEMENT FOR ADMINISTRATION OF ASSETS OF Texas RuRAL 
CoMMUNITIES 


The parties to this agreement are the Unitep States oF 
America, acting through the Administrator of the Farmers 
Home Administration (hereinafter called the “Govern- 
ment”), pursuant to authority contained in Public Law 499, 
8lst Congress, approved May 3, 1950, and the Order of 
the Secretary of Agriculture, dated June 12, 1950 (15 F.R. 
3815), and the Texas Rurat Communities, a corporation 
duly organized and existing under the laws of the State of 
Texas (hereinafter called the “Corporation”) acting pur- 
suant to a resolution adopted by its Board of Directors on 
February 23, 1951, a certified copy of which is attached 
hereto and made a part hereof. 

Wuereas, the United States of America pursuant to an 
agreement entitled “Agreement of Transfer between the 
Texas Rural Communities and the United States of 
America” executed to become effective on November 1, 
1939, has been administering the assets of the Corporation 
transferred under said agreement in accordance with the 
terms thereof; and 

Wuereas, pursuant to the Corporation’s application 
dated October 31, 1950, the assets being so administered 
were returned by the Government to the Corporation under 
a certain instrument of transfer dated March 19, 1951, ex- 
ecuted, delivered and accepted pursuant to the provisions 
of said Public Law 499; and 

Wuereas, the Corporation now desires that the Govern- 
ment accept, administer, expend and use in the State of 
Texas, all of its corporate assets pursuant to the provisions 
of section 2(f) of said Public Law 499; 

Now, THererore, the parties hereto covenant and agree 
as follows: 

ARTICLE I—TransFER OF ASSETS 


Section 1. The Corporation does hereby bargain, sell, 
convey, transfer and assign to the Unirep Srares oF 
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America all of its right, title and interest in and to the 
assets transferred to it by the Government under the said 
instrument of transfer dated March 19, 1951. 

Section 2. The Corporation shall execute such further 
bills of sale, assignments, deeds, conveyances and other in- 
struments to effect the transfer provided for in Section 1 of 
this Article as the Government may direct. 


ARTICLE [I—ADMINISTRATION OF ASSETS 


Section 1. The Secretary of Agriculture, or the officer or 
agency to whom he may have delegated or may hereafter 
delegate his authorities, powers, functions and duties under 
said Public Law 499, is hereby authorized to administer, 
expend and use, only in the State of Texas, the property 
and assets transferred hereunder, and the proceeds thereof, 
for carrying out the purposes of, and subject to the condi- 
tions and limitations imposed by, Titles I and II of the 
Bankhead-Jones Farm Tenant Act, and in accordance with 
the applicable provisions of Title IV thereof as now or 
hereafter amended: Provided, That loans may not be made 
under this agreement for such Title I purposes to appli- 
eants who are indebted to the Government for Title I loans 
made from funds appropriated by the Congress or from 
funds borrowed by the Secretary of Agriculture from the 
Reconstruction Finance Corporation or the Secretary of the 
Treasury. 

Section 2. In administering and expending such assets 
the Secretary of Agriculture or his delegatee shall have 
and may exercise in his official capacity, all of the powers, 
privileges and rights now vested in the Corporation, includ- 
ing, but not limited to, the authority to utilize, with respect 
to any account receivable transferred hereunder or any in- 
debtedness arising from loans or payments made under the 
authority of this agreement: 


(a) all of the powers and authorities of the Corpora- 
tion, express or implied, to compromise, adjust, or 
cancel obligations which are deemed to include, but are 
not limited to, the power vested in the Secretary of 
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Agriculture to compromise, adjust or eancel obliga- 
tions in accordance with the provisions of the Act of 
December 20, 1944 (5S Stat. $36; 12 U.S.C. 1150), and 
Section 41(g) of the Bankhead-Jones Farm Tenant 
‘Act, as amended (60 Stat. 1065; 7 U.S.C. 1015(g)); 


(b) the authority to make payments necessary to pro- 
tect property securing the amounts of the revolving 
fund established pursuant to Section 3 of this Article, 
and, 


(c) the authority to pay all state, county and local taxes 
on real estate, title to which is or may become vested 
in the Government under this agreement. 


Section 3. The funds transferred to the Government 
under Section 1 of Article I and all sums received by the 
Seeretary from the liquidation of the assets, contracts, 
property, claims and rights transferred to the Government 
under Section 1 of Article I and from the liquidation of 
loans made under Section 1, Article IJ, shall constitute a 
revolving fund for deposit, as such, in the Treasury of 
the United States, to be available to the Government for 
the purposes enumerated in Section 1, Article II and Sec- 
tion 1, Article III of this agreement. 

Section 4. Mineral interests transferred under this agree- 
ment shall be sold by the Government only to private per- 
sons who shall apply therefor, and who at the time of 
application are owners of the surface of the land covered 
by the application. Applicants shall establish their title to 
the surface of the land covered by the application to the 
satisfaction of the Government at their own expense. In 
areas where the Government determines that there is no 
active mineral development or leasing, the mineral interests 
covered by a single application may be sold for a considera- 
tion of $1.00. In other areas the mineral interests shall be 
sold at the fair market value thereof as determined by the 
Government after taking into consideration such appraisals 
as the Government deems necessary or appropriate. The 
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proceeds from sales of mineral interests under this section 
shall be deposited in and become a part of the revolving 
fund established pursuant to Section 3 of this Article. 
Conveyances of mineral interests shall be by quit-claim 
deed. 


ArtTIcLeE [JJ—ApMINIsTRATIVE EXPENSES 


Section 1. The Secretary is authorized to expend from 
the revolving fund established pursuant to Section 3, Article 
II of this agreement, such sums as may be reasonably 
necessary to administer the transferred assets and, without 
limitation on the power of the Government to make pay- 
ments out of the revolving fund for any of the purposes of 
Section 1, Article II and of this section, to reserve in the 
revolving fund such amounts as it may estimate to be neces- 
sary to protect the property securing the amounts of the 
fund, and to make tax payments or payments in lieu of 
taxes pursuant to Section 2, Article II of this agreement. 


ArtIcLE [V—Fiscat Reports 


The Secretary shall, as soon as practicable after Decem- 
ber 31, 1951, and annually thereafter during the term of 
this agreement, furnish the Corporation with a detailed 
balance sheet showing the condition of the corporate assets 
as of each December 31. 


ARTICLE V—TERMINATION 


Section 1. This agreement and any amendments thereto 
shall, unless terminated or extended by mutual agreement, 
remain in force and effect until June 30, 1960. 

Section 2. At the termination of this agreement, or of 
any extension thereof, the assets then remaining of those 
transferred to the Government hereunder, together with 
the proceeds thereof, shall be returned to the Corporation; 
and in the event the Corporation at that time shall have 
been dissolved and is not revived or reincorporated or for 
any other reason is unable to reccive a retransfer of such 
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assets, such assets shall be transferred to such agency or 
official of the State of Texas as may be designated by the 
State legislature of that State, J -rovided, That the determi- 
nations and apportionment of and payments made by the 
Government with respect to the assets to be returned to the 
Corporation or transferred to such successor agency or offi- 
cial designated by the State legislature shall be final and 
conclusive upon the Corporation, and upon all officers and 
agencies of the United States. 


ArtICLE VI—MISCELLANEOUS 


Section 1. In the event that the powers and functions 
of the Secretary of Agriculture with respect to the adminis- 
tration of Public Law 499 shall be hereafter vested in any 
other officer or agency of the United States, such other 
officer or agency shall be vested with all of the rights and 
powers and shall be subject to all of the conditions and 
limitations set forth in this agreement. 

Section 2. In the event that the powers, functions and 
duties delegated by the Secretary of Agriculture to the 
Administrator of the Farmers Home Administration pur- 
suant to the aforesaid order of June 12, 1950, of the Secre- 
tary of Agriculture, shall be hereafter delegated to any 
other officer or agency of the United States, such other 
officer or agency shall be vested with all of the rights and 
powers, and shall be subject to all of the conditions and 
limitations set forth in this agreement. 

Section 3. No Member of or Delegate to Congress shall 
be admitted to any share or part of this agreement or to 
any benefit which may arise therefrom. 

Section 4. This agreement shall become effective as of 
the date executed by the Corporation. 


«. + 


PO PNET 
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(b) 


Ix Witxess Wuereor, the parties hereto have caused 
this instrument to be executed: 


Unirep States oF AMERICA, 


By Dimuarp B, Larsever, 

Administrator 

Farmers Home Administration, 
United States Department of Agriculture. 


Texas Rurat CoMMUNITIES 


March 22, 1951. 
Attest: 


(Seal) 


By W. Corr, Jr., 
Secretary. President. 
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Exuupit 2 
AFFIDAVIT 


Texas Rurat CoMMUNITIES, 
v. 

Orvitte L. Freeman, personally and as Secretary of Agri- 
culture, and Howarp Bentscu, personally and as Admin- 
istrator of the Farmers Home Administration, No. 1458- 
‘62 in the United States District Court for the District 
of Columbia 


THE State oF TEXas, 
County of Dallas, 
Water T. McKay of Dallas County, Texas, the under- 
signed affiant, being by me first duly sworn, upon oath 
deposes as follows: 


1. This affiant was employed by the Texas Department 


of Agriculture from 1928 to 1950, serving in various capaci- 
ties, including that of assistant to the Commissioner of 
Agriculture of the State of Texas: during most of this 
period affiant held an appointment as an Agent of the U.S. 
Department of Agriculture in the former Bureau of En- 
tomology and Plant Quarantine. This affiant was State 
Director of Farmers Home Administration (FHA) in the 
State of Texas from August 6, 1954 to March 20, 1961. 
By way of background, FHA, a lending agent of the U. S. 
Department of Agriculture, extends credit and guidance 
to farmers who are unable to obtain suitable financial as- 
sistance from private and cooperative sources of credit. 
The State Director of FHA is responsible for direction of 
the national program within his state. The FHA organiza- 
tion in Texas under normal conditions has operated with 
some 135 or more county offices and has employed approxi- 
mately 435 personnel with an annual personnel budget of 
around $1,850,000.00, and has had an annual Joan volume 
of approximately $25,000,000.00. Texas Rural Communities 
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(TRC) was chartered in the State of Texas in 1934 as a 
benevolent corporation to extend rehabilitation assistance 
in the form of financial aid to rural inhabitants who were 
in a distressed condition: its original funds were derived 
from appropriations by the Congress of National Emer- 
gency Relief apportioned to the respective states and 
granted therefrom to TRC. At no time were these funds 
a part of the appropriation of the Department of Agricul- 
ture. In 1935, by Executive Order, the President created a 
new and independent federal agency, the Resettlement Ad- 
ministration, to administer a program of loan and grant 
assistance to alleviate rural poverty, and as its function 
was essentially the same as that of the various rural re- 
habilitation corporations, the granting of federal funds 
to the state corporations was discontinued. Loan Commit- 
ments were made with funds appropriated to the Resettle- 
ment Administration, thereby creating joint investment and 
joint indebtedness to TRC and to the Federal Government, 
although there was no commingling of funds and the Board 
of Directors of TRC had, from the very beginning, retained 
responsibility for actions and assets of the corporation. 
In 1937 the Resettlement Administration was abolished 
and a new agency, Farm Security Administration, was 
ereated in the Department of Agriculture to administer the 
program previously carried on by Resettlement Adminis- 
tration; subsequently, the assets of TRC were transferred 
in trust to the Secretary of Agriculture for use in further- 
ance of the rural rehabilitation program and its funds were 
used to continue assistance to borrowers indebted to TRC, 
and when necessary to supplement the appropriated funds 
available to the federal agency, funds were used for the 
making of initial loans. When Public Law 499 was passed 
in 1950 the Secretary of Agriculture was directed to return 
assets of the rural rehabilitation corporations, such as 
TRC, to the said corporations or to enter into agreements 
with the corporations for administration of and/or liquida- 
tion of the assets of the corporations. TRC, acting through 
its Board of Directors, entered into a 10 vear agreement 
with FHA to administer its assets and this agreement 
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expired on June 30, 1961. Under the direction of Public 
Law 499 and under the requests made by FHA commencing 
in the year 1958, the Board of Directors of TRC has sought 
the return of its assets from FHA since prior to June 30, 
1961. 

2. This affiant, as State Director of FHA for the period 
above mentioned, administered the heavy money lending 
program in the State of Texas originated by FHA in 1950 
due to the severe drought in Texas, which program con- 
tinued until 1957. Affiant had responsibility for much of 
the program and in recognition of his administration of 
these programs and of his knowledge of farm ownership 
problems in the State of Texas, FHA promoted affiant to 
Grade GS-14 after approximately one year of service as 
State Director, such being the highest rating of a State 
Director at that time. Up until 1957 FHA in Texas han- 
dled an unprecedented volume of business, the farmers 
were successful as reflected by the high percentage of the 
repayment of their indebtedness to FHA, and bankers 
throughout Texas almost unanimously reacted favorably 
to the program. 

3. In the year 1958 FHA initiated the request to TRC 
to commence plans to accept the return of its assets in order 
that Public Law 499 could be complied with, and TRC was 
not able to obtain an adequate administrative organization 
necessary to administer the assets until the early part of 
1961. The Board of Directors of TRC believed it was un- 
wise to administer its assets without competent managerial 
euidance. 

4. As State Director of FHA, affiant served as an ex- 
officio member of the Board of Directors of TRC and during 
this time became well acquainted with the functions of TRC 
and with its Board of Directors. The Board of Directors 
was comprised of outstanding business men and farmers 
who have been most active and interested in TRC and its 
program, giving freely of their time without compensation 
for their services. The membership of the Board of Direc- 
tors of TRC is made up of men of long experience in vari- 
ous enterprises, being composed of the following: 
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(a) Mr. Lee W. Dirks, Chairman of the Board, is 
a partner in Dirk Bros. Oil Company, of Tuleta, Texas, 
who has long had an interest in agriculture in the 
State of Texas and who is intimately acquainted with 
farm ownership problems and related rehabilitation 
matters. 

(b) Mr. Charles McClure, President of the Board, 
of High, Texas, has operated a successful farming 
enterprise for many vears and is a bank director in 
Paris, Texas, who has been closely associated with 
farming finance. 

(ec) Mr. Henry Gantz, Secretary of the Board, of 
Dallas, Texas, has for many years been senior editor 
of Farm & Ranch Magazine and is one of the best 
informed men in Texas in all phases of agriculture, 
particularly agriculture financing. Mr. Gantz was for- 
merly a State Staff Official of FHA. 

(d) Dr. L. P. Gabbard of College Station, Texas 
was, until his retirement, head of the Department of 
Economies and Sociology at Texas A. & M. College and 
is now actively engaged in farming. Dr. Gabbard is 
recognized as one of the outstanding educators in 
Agriculture in the Nation. 

(e) Mr. Ezra P. Dawson of Grandview, Texas, is 
engaged in livestock raising and row crop farming. He 
is a former FHA borrower who paid his farm owner- 
ship loan in full and then expanded his operations to 
become one of the most successful farmers in his area. 

(All of the above named directors of TRC have been 
members of the Board since 1950, at which time they 
replaced federal employees as board members who 
were required to resign by the Department of Agricul- 
ture after Congress passed Public Law 499 requiring 
return of assets of rural rehabilitation corporations to 
such corporations. ) 

(f) Mr. Robert L. Skrabanek of Texas A. & M. Col- 
lege, was an active member of the Board of Directors 
until he recently resigned to devote all of his time to 
agriculture work at Texas A. & M. 
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(g) Mr. W. M. Sherrill of Lubbock, Texas, is an 
extensive service specialist, specializing in water irri- 
gation at Texas Tech College at Lubbock, Texas. Mr. 
Sherrill is considered one of the best informed men in 
the water irrigation field. 

(h) Colonel Henry G. Stein, U. S. Army retired, of 
Mercedes, Texas, is Secretary of the Mereedes Cham- 
ber of Commerce and is engaged in farming in the 
Rio Grande Valley. Col. Stein is an organizer of the 
Pan-American Livestock Exposition held in the Rio 
Grande Valley each year; this Exposition has been 
one of the most successful livestock shows in the South- 
west and has created much goodwill among the thou- 
sands of visitors from across the mexican border. 


5. This affiant was terminated as State Director of FHA 
on March 20, 1961, at which time the Board of Directors of 
TRC, then looking for a permanent general manager to 
administer its assets, approached him to interest him in 


accepting such position. Being familiar with TRC and 
FHA, and having high regard for the sincere desire of the 
Board of Directors of TRC to assist the farmers in the 


State of Texas, this affiant agreed to the appointment as 
general manager of TRC, at a salary set by the Board of 
Directors at $15,000.00 per year. At this time affiant had 
other business opportunities but for the reasons aforesaid, 
agreed to the employment with TRC. 

6. During all of the negotiations of TRC to accomplish 
the return of its assets from FHA, it has been evident that 
FHA has minimized the extent of service that would be 
required by TRC in administering the returned assets. 
To a considerable extent, FHA has attempted to substan- 
tiate a minimization because FHA since 1958, has greatly 
reduced its servicing of TRC funds, as well as of FHA 
funds, in the State of Texas, preparatory to turning over 
the assets to TRC as above stated. This affiant states that 
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there is considerable administration required of TRC, in- 
cluding but not limited to the following matters: 

(a) Servicing of active operating loan borrowers who 
owe TRC indebtedness only. These cases are peculiar in 
that TRC funds have not been used for operating loan 
advances since approximately 1955 and their very existence 
raises the question as to how well the interests of TRC 
have been protected. The location of each borrower will 
need to be determined, the jurisdictional FHA office con- 
tacted for information, case folders reviewed for location 
of security property and its value, if any, and the indi- 
vidual case serviced to the satisfactory conclusion. 

(b) According to information available, there are ap- 
proximately 100 active operating loans involving both TRC 
and FHA indebtedness with common security pledged for 
the entire debt. Under the proposed liquidation plan, it is 
contemplated that FHA will retain responsibility for serv- 
icing of these cases and will remit to TRC on a periodic 
basis: however, protection of TRC’s interest requires that 
the exact status of these accounts be determined personally 
by someone whose primary responsibility is to TRC. 

(ec) Servicing of collection only cases, irrespective of 
their collectibility, each of these cases will have to be 
serviced by TRC since the Government’s authority to effect 
settlement of the account for less than payment in full will 
no longer exist. It will be incumbent on TRC to anticipate 
and make final settlement of each of these cases. 

(d) Servicing of judgment cases which will require at- 
tention in making efforts to collect thereon. 

(e) Daily handling of the collections derived from in- 
sured loans and re-investment of such funds in a manner 
that will be profitable to TRC and at the same time make 
certain that funds for insured loans are available to FHA 
as the need arises. 

(f) Servicing to determine the value and status of 
mineral interests owned by TRC, with necessary personal 
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attention to obtain the maximum income to TRC therefrom. 
In connection with these mineral interests, it is apparent 
that the nominal value placed by FHA thereon is com- 
pletely unfounded in view of appraisals of oil men that 
such interests have potential value in at least one case of 
up to $250.00 per acre plus overriding royalty interest. The 
following mineral interests not purchased by service own- 
ers under Public Law 760 and owned by TRC are set forth, 
to wit: 


Location Surface Acres Interest of TRC 


Trinity County, Texas 1262.910 An undivided 42.39 of the 75% 
reserved—509.190 mineral acres 

Harris County, Texas 40.417 100% of 75% reserved in units and 
an undivided 42.3% of 759% other- 
wise reserved—20.180 mineral acres 

Harrison County, Texas 298.439 An undivided 42.3% of 75% reserved 
in units and 42.3S% of 100% reserved 
in roads—98.691 mineral acres 

Panola County, Texas 41.528 42.3% of 100% reserved—17.561 
mincral acres 

Hockley County, Texas 1.410 100% of 100%% reserved—1.410 min- 
eral acres 

Limestone County, Texas 110.780 100% of 75% reserved—43.290 min- 
eral acres 

McLennan County, Texas .930 100% of 75% reserved—.698 min- 
eral acres 


This is a total of 1756.444 surface acres under which 691.020 


mineral acres are owned by TRC, all of which FHA has 
valued at $55.00. 


7. The Board of Directors of TRC has estimated that 
its expense in administering its assets for its first year of 
operation will approximate twenty-five to thirty thousand 
dollars, which includes the nonrecurring expense of obtain- 
ing and equipping an office location. The position stated by 
FHA that the expenditure of $30,000.00 a year for admin- 
istrative expenses would constitute a waste or dissipation 
of funds is unreasonable when considered that the assets of 
TRC would approximate two and one-half million dollars 
and that good business sense dictates that qualified manage- 
ment is required in managing same. The anticipated admin- 
istration expense of TRC would be taken care of out of a 
minor part of the income alone and based on standard 
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business operations, expenditures of 3% of the book value 
of the assets of TRC is well below that amount of admin- 
istrative expense incurred by profitable financial corpora- 
tions. Whereas, FHA has approximately 435 employees to 
administer TRC assets throughout the state, charging vari- 
ous annual expenses therefor from $26,500.00 up to $8S,- 
000.00, being an average of approximately $48,000.00 per 
year, this affiant would, with very little assistance, admin- 
ister and manage all of the assets alone. This affiant here- 
with lists the amount of administrative expenses charged 
by FHA for prior years as based on records furnished by 
FHA, to wit: 


1956-1957 (6 months only) 
1957-1958 
1958-1959. 
1959-1960 
1960-1961. 
1961-1962. 


8. This affiant, by Exhibit 1 attached to this affidavit, 
shows from the three schedules therewith included, that 
Exhibit 1 of Mr. Bertsch’s affidavit is distorted in many 
accounting principles. The said schedules have been pre- 
pared from information taken from copies of official reports 
prepared by the National Finance Office of FHA reflecting 
TRC’s operations and financial condition. In analyzing 
Schedule 1, further reference should be made to Schedule 2 
in which administrative charges are reflected for the last 
four-year period as above set forth in this affidavit. The 
drastic reduction for administrative charges for these 
years, as compared with years prior thereto, even though 
TRC assets increased during this four-year period in the 
amount of $86,200.85, is a definite indication that charges 
based on the national standardized formula has very little 
relation to the actual cost. In this connection, the charges 
made by FHA during the years prior to 1959, when TRC 
assets were much lower than at present, are found to be a 
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great deal higher than the expenses estimated by TRC for 
its administration of assets. Statement 2 presents a com- 
prehensive comparison of actual operation and/or book 
transactions. It is evident that the principal activity in 
arriving at gain or loss is the result of book transaction 
and it is noted that total charge offs for the periods shown 
amount to $456,535.13 and during the same periods the 
normal allowance for loss has been re-evaluated which re- 
stored to income the amount of $160,694.73. These book 
transactions indicate that the percentage allowance for 
loss is not normal or it is only a method of controlling gain 
or loss at any given period, to be gauged by the amount of 
complete debt settlement charge off rather than a charge 
to reserve for loss. In either event, it is not consistent with 
sound accounting and business principles. Schedule 3 pre- 
sents the financial condition and equity of TRC at the 
beginning of the four-year period of operations reflected in 
Schedule 2 and its condition at the end of each period. The 
main significance revealed in Schedule 3 is the fluctuation in 
classes of loans or investments. As of June 30, 1962 funds 
were invested in U. S. Treasury Bills in the amount of 
$351,739.06. Changes in type or class of loans are as 
follows: 


Class 7/1/58 6/30/62 Decrease Increase 
Accounts 


Receivable 4,524.70 $ 1,544.22 $ 2,980.48 
Active 1,375 526.97 218,350.53 1,157,176.44 
Insured 136,751.25 1,784,373.53 $1,647 622.28 
Collection 799 503.92 688,560.74 110,943.18 


Totals $2,316 306.84 $2,692,829.02 $1,271,100.10 $1,647,622. 28 


It is significant that a great deal of stress has been placed 
by FHA on the necessity for using the funds for rural 
rehabilitation purposes, although it is quite evident that 
investment in U. S. Treasury Bills does not meet that re- 
quirement. The rapid trend, as indicated above, in convert- 
ing all loans to the classification of insured loans, raises the 
question as to whether the full intent and purpose of the 
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TRC charter is being carried out. This policy no doubt 
limits the number of borrowers that can meet the require- 
ments of an insured loan, which policy in itself would 
eventually defeat the purpose of TRC when the need is 
most urgent. 

Watter T. McKay. 


SUBSCRIBED AND Sworn To before me a Notary Public in 
and for Dallas County, Texas, this 19th day of September, 
1962. 

Rae StTecer, 
Notary Public, Dallas County, Texas. 


My commission expires: June 1, 1963. 
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ScHEDULE 1 


CoMPARATIVE STATEMENT 


ADMINISTRATIVE Cost To Book VALVE or AssETs Jcne 30, 1961* 


FHA TRC 


Go, 


To 0 
Allowance Computed Allowance Computed 
Assets for Loss Allowance Book Value Assets for Loss Allowance Book Value 


Accounts Receivable $ $ $ $ 4,149.00 % $ 3,112.00 

Active Loans 86 , 442,590.00 5,818, 768.00 80.623 , 822.00 398,619.00 : 22,870.00 : 
Insured Loans 4,902 ,928.00 -0- 4,902,928.00 1,927,552 .00 -0- -0- 2 
Collection Only 13 694,540.00 92% 12,598 ,976.00 1,095 564.00 885,227.00 Qo 813,324. 

Judgments 939,407.00 704,556.00 234,851.00 10,588.00 ,O4 
Other—Real Estate Loans 1,023.00 2 
Cash 71,673.00 -0- -0- 
Mineral Interest 55.00 -0- 


Total $105 ,979 , 465.00 $19, 122,300.00 $86,857, 165.00 $3, 298,886.00 $847,267.00 


1 
5, 
1.6 
2°64 
1; 
t, 


Number of Employees 

Approximate Adm. Cost--Annual $ 1,800,000.00 $ 30,000.00 

Percentage Ratio to Book Value 2.07% 1.23% 
Percentage Ratio to Assets 1.70% 0.90% 


* This statement has been prepared from figures furnished by the National Finance Office, the same being attached to and made a part of Government Exhibit #1, C.A. No. 1458-62. The 
same percentage of allowance for loss has been applied to FHA, Texas Caseload as was use for TRC. 

This statement docs not make any allowance for loans to be retained by FHA for the following reason; even though there may be certain loans in which FHA funds are involved and will require 
the usual servicing to the extent of FHA equity; the same loans will definitely require the attention of TRC due to the fact that any debt settlement or charge off must be done by TRC Board 
action based on their own findings and not just a recommendation of FHA. 

The percentage allowance for loss sct up by FHA or its National Finance Office docs not minimize the value of the loan or establish the extent of wofthlessness. 

There is a vast potential value in the mineral interest retained by TRC in some 1458 surface acres of land of which TRC owns an undivided interest, a great deal of which is located in oil 
producing area. The total value of this potential is now being shown by FHA as $55.00. 


Income 
Interest: 


Investments—U. S. Treas. Bills 
Accounts Receivable 
Loans 
Judgments 
Miscellaneous 
Sales—Gain or Loss 
Miscellaneous Adjustment 


Total Income 


Expenses 
Administrative 
Charge Off: 


Interest on Accounts 
Interest on Loans 
Accounts 

Loans 

Judgments 


Total Expense 
Operating Gain or Loss 


Re-Evaluation of Loss Allowance 
Increase: 


Interest on Accounts 
Interest on Loans 
Accounts 

ans 
Judgments 


Total Increase 


Decrease: 


Interest on Accounts 
Interest on Loans 
Accounts 

Loans 

Judgments 


Total Decrease 
Net Increase or Decrease 


Net Gasin or Loss for Period 
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ScHepute 2 


Texas Rurat Communities Corp. 
ComParaTIVE STATEMENT OF OPERATION 


Year Ending Year Ending Year Ending Year Ending 
6/30/59 6/30/60 6/30/61 6/30/62 


$ 3,801.63 
44.55 650.77 -~0- 
108,145.78 115,924. 117,154.71 
255.08 542.28 
348.74 336.07 
1,237. 
2.00 


$116 , 433.92 $108,792.15 $117,812.7 $121,834.69 


$ 26,912.18 $ 23,570.83 $ 19,779.02 $ 12,570.27 


859.44 
54,762.58 35,465.40 41,749.45 
256.31 789.32 
114,059.57 $4,718.25 111,056.79 
3,199.63 702.48 


199,190.27 145,403.24 173,287.74 
$ 82,756.35 $ 36,611.09 $ 55,474.95 $100,348.51 


$ 617.92 $ 276.60 
4,812.47 

591.99 1,993.21 
53,302.87 81,979.32 

272.63 366.77 


$ 54,512.78 $ 87,064.42 $ 2,636.58 


70.48 $ 
7,785.03 29,698.16 


11,841.21 
1,149.81 531.30 


$ 1,174.75 $ 8,316.33 $ 41,539.37 
66,407.13 46,196.45 86,993.94 38,902.79 


$ 16,349.22 $ 9,585.36 $ 31,518.99 $ 61,445.72 


$211,795.66 


$ 95.42 
37,483.19 


11,841.21 
1,681.11 


$ 51,100.93 


539,367.43 
$ 74,493.88 


160 694.73 
$ 86,200.85 
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ScHEDULE 3 


Texas RuraL CoMMUNITIES 
CoMPARATIVE BALANCE SHEETS 
7/1/58 6/30/59 6/30/60 6/30/61 6/30/62 


Current 


Cash $ 813,223.84 $ 438,157.96 $ 524,935.64 $ 71,673.18 $ 14,178.13 
Investments 351,739.06 


Total Current Assets $ 813,223.84 $ 438,157. $ 524,935.64 $ 71,673.18 $ 365,917.19 


Loans 


Accounts Receivable ,o24. $ 4,268.39 3,479. $ 3,479.07 
Active Loans 375,526.97 1,097 317.60 7,175 351,833.63 
Insured Loans 36,751). 775,223.75 1,895 ,638 .36 
Collections Only 503 . 92 759,787 .27 0 z 666,821.28 


Total Loans 2,316,306.84 2,636,597. 2,519, 986.10 2,917, 772.34 2,692 ,829.02 


Other 


Judgments ,710. $ 10,243.49 10,951. 
Miscellaneous 265. 1,265.08 1,136. 
Mineral Interest x 59.00 57.00 


Total Other 10,034.49 : 12,145.18 10,981.66 


Accrued Interest 


Accounts‘Receivable 
Active Loans 
Insured Loans 
Collections Only 
Miscellaneous 


Total Miscellancous 335,617.14 305 ,492.72 ' 297,779.96 328,478.84 
Total Assets $3,475, 182.31 $3 391,815.26 $3, 298,885.72 $3,398, 206.71 
Liabilities 


Accounts Payable 
Accrued Expense i i $ 3,824.00 


Reserve for Losses 


Accounts 7. . x ; $ 616.09 
Loans : ; ‘ ‘ 650,729.86 
Interest 833.2 ‘ 5 vg 227 ,248.87 
Judgments 3 A a 3 7,574.52 


Total : ; 847,266.55 886,169.34 
Equity 
TRC 2(F) Agreement 66 : $3,061, 965.69 
Deficit-Accumulated 638,925. 655,274.87 : 614,170.52 552,724.80 
TRC Equity 2,423,040.04 2,416,276.18 2,447,795.17 2,509,240.89 


Total Liabilities and Equity $3,475, 182.31 $3,391,815.26 $3 354,318.92 $3, 298,885.72 $3,398, 206.71 
—— eee * = ———————e 
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Exursit 3 
AFFIDAVIT 


Texas Rurat CoMMUNITIES 
uv. 


OrvitLe L. Freeman, personally and as Secretary of Agri- 
culture, and Howarp Bertscu, personally and as Admin- 
istrator of the Farmers Home Administration, No. 1458- 
’62 in the United States District Court for the District of 
Columbia. 


Tue Srate or Texas, 
County of Bee, 


Lee W. Dirks, of Tuleta, Texas, the undersigned affiant, 
being by me first duly sworn, upon oath deposes as follows: 


1. This affiant is Chairman of the Board of Directors of 
Texas Rural Communities (TRC), and has served in that 
capacity during all of the times hereinafter mentioned. 

2. That prior to the termination of the Trust Agreement 
under which Farmers Home Administration (FHA) admin- 
istered the assets of TRC, pursuant to Section 2(f) of 
Public Law 499, such Trust Agreement having expired June 
30, 1961, at the instance and request of FHA in the years 
1958 and in 1960, TRC was advised to prepare itself to ac- 
cept the return of and administration of its assets. In these 
said latter years FHA submitted Liquidation Agreements 
to TRC proposing liquidation at the expiration of the Trust 
Agreement on substantially and virtually the same basis 
as provided in the Liquidation Agreement submitted by 
TRC in September of 1961, copy of which is attached to 
the original complaint as Appendix H. Until the rejection 
by FHA in September of 1961, of the Liquidation Agree- 
ment proposed by TRC, TRC had at all times from 1958 on 
been informed and led to believe by FHA that the liquida- 


tion and the return of assets would conform with the pro- 
visions of such Liquidation Agreement. 

3. At the time of the expiration of the Trust Agreement 
on June 30, 1960, the Board of Directors of TRC, and for 
a period of two years prior thereto, did not consider that 
TRC was adequately prepared to administer and manage 
its assets by reason of its lack of facilities and qualified 
personnel to handle same, which motivated TRC to agree 
with FHA to extend the Trust Agreement beyond June 30, 
1960, to June 30, 1961. However, on March 17, 1961, the 
Board of Directors of TRC met to approve a Liquidation 
Agreement effective June 30, 1961, at the request of FHA, 
and at said meeting approved the making of application 
to FHA for return of its assets; at this meeting, Mr. Henry 
Gantz, Secretary of TRC, who by his background is familiar 
with agricultural financing, agreed to manage the assets 
for TRC until such time as a permanent manager could be 
engaged. This meeting was not for the purpose of employ- 
ing a manager, but at the time of this meeting affiant 
learned for the first time that Mr. Walter McKay, then 
State Director for FHA, was being terminated in such 
capacity as of March 20, 1961. Affiant, being cognizant of 
the capable and effective services of Mr. McKay as State 
Director for FHA and his valuable guidance to TRC as 
ex-officio member of its Board of Directors, as well as of 
his vast knowledge of the FHA program, upon his own 
volition presented to the Board of Directors the matter of 
employing Mr. McKay as General Manager of TRC, and 
in the absence of Mr. McKay the Board unanimously ap- 
proved his employment. Of his own knowledge, affiant 
states that the Board of Directors selected Mr. McKay be- 
cause of his demonstrated administrative ability as State 
Director of FHA, and that prior to the employment of Mr. 
McKay the Board had been unwilling to gamble with its as- 
sets by hiring an inexperienced, low salaried manager. The 
Board of Directors determined that the salary offered Mr. 
McKay was reasonable and necessary to safeguard the 
proper handling of its assets, irrespective of his salary as 
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the State Director of FHA, believing it had a duty to be 
guided in such manner in the conduct of its own affairs. 
Within the limitations imposed upon TRC by Publie Law 
499, the Board of Directors is entirely capable of determin- 
ing the reasonable and proper costs of effective and compe- 
tent administration, and the attempt of FHA to limit the 
administrative expenses to $7,000.00 is patently unreason- 
able and outside of its authority, inasmuch as FHA com- 
pletely ignores the obvious fact that expenses will increase 
in the same relationship to the increase in the book value of 
its assets. 

4. Affiant states that the valuation that has been placed 
by FHA on the mincral interests of TRC shows utter lack 
of knowledge of such interests. The valuation placed there- 
on by FHA does not conform to the facts: Within the last 
thirty days Pauley Petroleum Company, Inc., and MeCul- 
loch Oil Corporation have made a significant natural gas 
discovery well in Trinity County, Texas with favorable 
possibilities of other productive zones as the lease is devel- 
oped. TRC owns mineral interests in Trinity County in 
close proximity to this exploratory well, and in the opinion 
of affiant, who has been engaged in the oil business in the 
State of Texas for many years, TRC’s mineral interests 
in Trinity County alone are potentially worth $250.00 per 
acre, plus overriding royalty interests. In the further 
opinion of affiant, all other mineral interests owned by TRC 
are so situated as to be reasonably worth well in excess of 
one dollar per acre, and that the attention of a competent 
manager such as Mr. McKay to these mineral interests will 
undoubtedly prove that they are valuable assets to TRC. 
Since 1957, FHA has expended no efforts in looking after 
the mineral interests of TRC in the State of Texas. 

5. This affiant resents the obvious implication made by 
FHA that he and the Board of Directors were influenced 
by Mr. McKay in the decision to employ Mr. McKay as 
TRC’s General Manager. On the contrary, affant and the 
Board strongly urged Mr. McKay to consider the employ- 
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ment in the best interest of TRC. This affiant further be- 
lieves that in view of the expressed attitude of FHA prior 
to 1961 to return the assets of TRC, without the limitations 
upon the amount of administrative expenses below that 
authorized by Public Law 499, FHA is withholding the re- 
turn of TRC assets without merit or justice. 


Lee W. Dirks 


SvpscriBeD AND Sworn To before me a Notary Public 
in and for Bee County, Texas, this 15th day of September, 
1962. 

Mrs. M. I. Fiosseu 
Notary Public, Bee County, Texas 


My commission expires: June 1, 1963. 
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Unsrrep Stares District Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1458-62 


Texas Rurat Communities, Ixc., PLAINTIFF, 
v. 


Orvitte L. FREEMAN, ET AL., DEFENDANTS 


JupcmMent (Filed March 14, 1963) 


This cause having come on for hearing upon a Motion to 
Dismiss filed by Defendants pursuant to Rule 12 of the 
Federal Rules of Civil Procedure and a Motion for Sum- 
mary Judgment filed by Plaintiff pursuant to Rules 12(b) 
and 56(a) of said Rules, and memoranda in support of said 
Motions having been filed and oral argument heard, it is, 
by the Court this 14th day of March, 1963, 


Adjudged, Ordered, and Decreed: 


(1) That the Defendants’ Motion to Dismiss be, and it 
hereby is denied; 

(2) That the Plaintiff’s Motion for Summary Judgment 
be, and it hereby is granted; 

(3) That under contract of January 15, 1952 (Appendix 
B to Plaintiff’s Complaint) and the statutes governing said 
contract, particularly 40 U.S.C. § 440, et seq., Plaintiff is 
entitled to the immediate return of its assets being held by 
Defendants; that Defendants have no statutory or other 
authority to condition the return of said assets to Plaintiff 
upon its agreement to limit its expenditures for the admin- 
istration of said assets to an amount less than three per 
centum of the book value thereof in any year; 

(4) That Defendants return said assets to Plaintiff with- 
in 60 days from the entry of this judgment; and 

(5) That this cause remain pending on the Court’s docket 
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for the purpose of the Court’s entering such supplemental 
orders as may be necessary or desirable to facilitate the 
execution of this Judgment and assure the full protection 
of the parties in the premises. 


/s/ JupceE MaTTHEWS, 
Judge. 
SEEN: 
/s/ Francis M. KNEHEL, 
Bryce Rea, JR., 
Counsel for Plaintiff. 


No objection as to form. 


/s/ Rouer M. Dox, 
Rosert B. Norris, 
Assistant United States Attorney, 
Counsel for Defendants. 


Unrtep Srates Districr Court ror THE District oF 
CoLuMBIA 


Civil Action No. 1458-62 


Texas RuraL CoMMUNITIES, PLAINTIFF, 
v. 
Orvitte L. FREEMAN, ET AL., DEFENDANTS. 


Motion ror REconsWeRaTION ON DeErenpants’ Morion To 
Dismiss (Filed March 20, 1963) 


Come now the defendants by their attorney, the United 
States Attorney for the District of Columbia, and respect- 
fully move the Court to reconsider its Ruling and subse- 
quent judgment entered on March 14, 1963 in the above- 
entitled case on the grounds that the Court incorrectly 
concluded that the statute in question does not confer upon 


the Secretary of Agriculture discretionary judgment to 
limit the plaintiff’s yearly administrative expenditures to 
an amount less than three per centum of the book value of 
its assets if in his judgment the expenditure of more than 
that amount would be inconsistent with the Congressional 
mandate that the returned assets would be used only for 
permissible rural rehabilitation purposes. See Judgment, 
March 14, 1963, para. (3). 


Filed March 29, 1963. Harry M. Hull, Clerk. 


Unrrep States Districr Court ror THE District oF 
CoLuMBIA 


No. CA 1458-62 


Texas Rurat Communities, Inc., PLAINTIFF, 
VS. 


Orvitte L. FREEMAN, et al., DEFENDANT 


Orver (Filed March 29, 1963) 


Upon consideration of the motion of defendants for re- 
consideration of the motion to dismiss filed herein March 
20, 1963, it is this 29th day of March, 1963, 

Orverep that the Motion be, and the same hereby is 
denied. 

Harry M. Hout, Clerk. 
By James M. Procter III, 
Deputy Clerk. 
By direction of: 


Burxita SHELTON MatTTHEWs, 
Judge. 


Unitep States District Court FoR THE Districr oF 
CoLuMBIA 


Civil No. 1458-62 
Texas Rurat ComMuNITIES, INc., PLAINTIFF 
vs. 


Orvitte L. FREEMAN, ET AL., DEFENDANT 


Novice or APPEAL (Filed May 10, 1963) 


Notice is hereby given this 10th day of May, 1963, that 
the defendants, Orville L. Freeman, Secretary of Agricul- 
ture and Howard Bertsch, Administrator of Farmers Home 
Administration, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment 
of this Court entered on the 14th day of March, 1963 in 
favor of the plaintiff, Texas Rural Communities, against 
said defendants. 

/s/ Davw C. ACHESON, 
Attorney for Defendant, 
United States Attorney, 


Copy sent to: Bryce Rea, Jr., Esquire, 
Munsey Building 
Washington 4, D. C. 
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BRIEF FOR APPELLANTS 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17944 


OrvILLE L, FREEMAN, ET AL., APPELLANTS 
Vv | 
Texas RuraL CoMMUNITIES, INC., APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


JOHN W. DOUGLAS, 
Assistant|Attorney General, 
DAVID C. ACHESON, 
United States Attorney, 
MORTON HOLLANDER, 
FREDERICK B. ABRAMSON, 
\ Attorneys, 
Department of Justice, 
| Washington, D.C., 20580. 


United States Court of Appeals 


for the District of Columbia Circuit 


STATEMENT OF QUESTION PRESENTED 


The Rural Rehabilitation Corporation Trust Liquidation 
Act provides that no more than 3 per centum of the book value 
of trust assets, earmarked for rural relief or rehabilitation pur- 
poses, may be expended annually by a corporate fiduciary for 
administrative purposes without the approval of the Secretary 
of Agriculture. 

The question presented is whether the court below erred in 
coercing the Secretary and the Administrator of the Farmers 
Home Administration to turn over such trust assets to a cor- 
porate fiduciary, where it was clear that upon receipt of the 
trust assets, the fiduciary would abuse and breach its trust by 
making excessive and unnecessary administrative expenditures, 
even though the total of such expenditures would not exceed 
3 per centum of the book value of the trust assets. 


(D 
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INDEX 


Statement of question presented 
Jurisdictional statement, 
Statement of the case 


Argument 
I. The Rural Rehabilitation Corporation Trust Liquidation 
Act recognizes the continuing interest of the Federal 
Government in the trust assets involved in this litigation, 
and has assigned the Sceretaiy cf Agriculture the duty of 
protecting that interest and of seeing that the assets and 
income therefrom ure not improperly used, and to that 
end has given him authority to control the uses of the 


€ pursuant to Section 2(c) of the Rural 
Rehabilitation Corporation Trust Liquidation Act pro- 
viding that not more than 3 percent should be expended 
for administrative perposes witout the approval of the 


Secretary does not mean that a charitable corporation is 
free to dissipate rural tehabilitation assets by making 
expenditures for unnecessary administrative purposes even 
though the total of such expenditures remains below 3 


r evidence that appellee’s 
contemplated expenditure for administrative Purposes is 
unnecessary and unreasonable. 
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Anited States Court of Appeals 


FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17944 


Grvittx L, Freeman, ET AL., APPELLANTS 
v. 


Texas Runa Communitss, INC., APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellee, Texas Rural Communities, Ine., a benevolent or 
charitable corporation organized to provide financial relief to 
distressed farmers, filed this suit in the district court against 
the appellants, the Secretary of Agriculture and the Adminis- 
trator of the Farmers Home Administration. The suit chal- 
lenged the right of these Government officials,* under the Rural 
Rehabilitation Corporation Trust Liquidation Act, 64 Stat. 
98-100, 40 U.S.C. 440, et seqg., and agreements entered into 
pursuant to it, to condition the return of trust assets upon 
appellee’s agreement to limit its administrative expenses to an 
amount which, in light of the surrounding circumstances, is 
reasonably necessary for rural rehabilitation purposes, even if 
said amount is less than three per cent of the book value of 
the assets in any one year (J.A, 11-12), 

*The compliant sought declaratory relief and a mandatory injunction 


against appellants. 
(1) 
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The district court granted summary judgment in favor of 
the charitable trust on March 14, 1962. The jurisdiction of 
this Court over the present appeal rests upon 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


This is an appeal by the Secretary of Agriculture and the 
Administrator of the Farmers Home Administration, defend- 
ants below, from a judgment of the district court (J.A. 95-96), 
holding that under an agreement dated January 15, 1952 (J.A. 
16-21), as amended (J.A. 22), and under the statutes governing 
said agreement, particularly the Rural Rehabilitation Corpora- 
tion Trust Liquidation Act, 40 U.S.C. 440, et seq., appellee, 
Texas Rural Communities, is entitled to an immediate return 
of its assets without the condition appellants would impose that 
appellee limit its contemplated annual expenditures for admin- 
istrative purposes to an amount reasonably necessary for such 
purposes, even though said amount is less than three per cent 
of the book value of the assets. The effect of the district 
court’s judgment would be to allow the appellee charitable 
trust to effectuate its plan to expend between $25,000 and $30,- 
000 annually for administration of the assets (J.A. 61-62, 82), 
even though appellants have shown that an expenditure of 
$7,000 annually is all that is reasonably necessary for such ad- 
ministration and appellee’s planned expenditure will unneces- 
sarily divert money away from rural rehabilitation purposes 
and constitute a waste of the assets (J.A. 42-43). 

Appellee, herein referred to as “TRC” or the charitable trust 
or corporation, is a benevolent or charitable corporation char- 
tered under the laws of the State of Texas in 1934 to extend 
rehabilitation assistance in the form of financial aid to Texas 
rural inhabitants who were in a distressed condition (J.A. 77). 
Its principal business today under its corporate charter is the 
making of such mortgage loans for purposes of rural rehabilita- 
tion in Texas as the Secretary of Agriculture on behalf of the 
United States is authorized to insure (J.A.6). The charitable 
corporation’s assets were derived from funds originally appro- 
priated by Congress to the various states for rural relief pur- 
poses, and then granted by Texas to the charitable Corporation 
(J.A.77). Asof June 30, 1961, TRC’s assets had a book value 
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of $2,451,619, and consisted of cash, $71,673, accounts receiv- 
able, $1,037, loans receivable, secured, $375,749, loans re- 
ceivable, unsecured, $71,903, insured farm ownership loans, 
$1,927 ,552,7 real estate, $1,003, judgments, $2,647, and reserved 
mineral interests, $55 (J.A. 67, 87). 

In 1935, the Federal Government, through the Resettlement 
Administration, began its own program of direct loan and grant 
assistance to alleviate rural poverty. But when it became ap- 
parent that the federal program was essentially the same as the 
one being carried out by the states through their rural rehabili- 
tation corporations, or by the states themselves in cases where 
no corporation had been established, federal appropriations to 
the states for such purposes were discontinued (J.A.77). TRC 
continued to be responsible for the administration of its ac- 
quired trust assets under the earlier program. At the same time 
TRC worked closely with the Federal Resettlement Adminis- 
tration. 

In 1939, TRC decided to re-transfer all of its trust assets to 
the United States for use in the furtherance of the rural re- 
habilitation program. Administration of the assets was thus 
taken over by the Secretary of Agriculture, whose department, 


acting then through the Farm Security Administration, carried 
out the program previously administered by the Resettlement 
Administration (J.A. 6-7, 77). Other state charitable corpora- 
tions, organized for rural rehabilitation purposes. took similar 
action. 

Some years later a question arose as to whether these trust 
assets which had been originally financed by the money Con- 


> Thus, 77 per cent of the assets consist of insured farm ownership loans. 
This percentage is likely to increase in the future since TRC has already in- 
dictated its intention of investing its money in insured loans (J.A. 26). The 
insured loans are ones insured by the United States through the Farmers 
Home Administration, under the Consolidated Farmers Home Administra- 
tion Act of 1961, 7 U.S.C. 1921, et seq. Such loans require only minimal 
management by the lender since they are all made, serviced, and collected 
by the Farmers Home Administration, hereinafter referred to as “FHA”, 
for a standard loan charge. All the lender has to do is to provide the loan 
check when FHA notifies it that the loan is ready to be closed, and accept 
the United States Treasury check payments from FHA when the loan in- 
stallments are due or when the entire amount is due because of default or 
other reasons (J.A. 62). Approximately another 16 per cent of TRC’s assets 
are also serviced by FHA, thus requiring minimal administrative supervision 
by the Corporation (J.A. 64). 
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gress had granted to the states, were federal or state assets 
(J.A. 58). Congress resolved this question by enacting, on 
May 3, 1950, the Rural Rehabilitation Corporation Trust 
Liquidation Act,’ herein referred to as “the Act.” 

Section 2(a) of the Act, 40 U.S.C. 440(a), tnfra, p. 7, au- 
thorized and directed the Secretary of Agriculture to take the 
necessary steps to liquidate the trust assets he administered 
under the transfer agreements with the several state rural re- 
habilitation or charitable corporations. Section 2(c) of the 
Act, 40 US.C. 440 (c), infra, p. 8, required the charitable 
corporations to make application to the Secretary for retura 
of the assets. The application had to contain a covenant, bind- 
ing upon the applicant when accepted by the Secretary, that the 
returned assets and the income therefrom would be used for 
such of the rural rehabilitation purposes perrzussible under the 
charitable corporations’ charters as might from time 40 time 
be agreed upon by the applicant and the Secretary, and that 
not in excess of 3 per centum of the book value of the assets 
would be expended by the applicant for administrative pur- 
poses during any year, without the approval of the Secretary. 
Section 2(f) of the Act, 40 U.S.C. 440(f), anfra, p. 9, author- 
ized the Secretary to enter in agreements with the charitable 
corporations to administer, for use in their states, the assets 
which had been returned pursuant to their applications. 

On October 31, 1950, TRC made an application containing 
the required covenants for the formal return of the trust assets 
(J.A. 13). The application was accepted by the administra- 
tor of FHA, whose agency then administered the rural rehabili- 
tation assets for the Secretary, on February 2, 1951 (J.A. 14). 
By agreement dated March 19, 1951, the Secretary transferred 
all right, title, and interest of the United States in the trust 
assets to TRC for use for such rural rehabilitation purposes 
permissible under TRC’s charter as might from time to time be 
agreed upon by TRC and the Secretary or his delegate (J.A. 
7,14). This March 19th agreement was accepted by the chari- 
table corporation on March 22, 1951. However, on the same 
date, TRC and the United States, entered in an agreement pur- 
guant to Section 2(f) of the Rural Rehabilitation Corporation 


2 Public Law 449 (S}et Cong., 24 Sess.), 64 Stat. 98, 40 U.S.C. 440, e¢ seg. 
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Trust Liquidation Act, 40 U.S.C. 440(f), to have the United 
States administer the trust assets (J.A. 7-8). This agreement 
was amended so as to authorize the Secretary or his delegee to 
administer the trust assets until June 30, 1960, unless extended 
beyond that date by mutual agreement. At the termination of 
the agreement, or any extension thereof, TRC’s remaining 
trust assets and the proceeds therefrom were to be returned to 
it (J.A. 8, 20). On June 30, 1960, the parties extended the 
agreement for one year to June 30, 1961 (J.A. 8, 22). 

By letter of June 21, 1961, TRC requested appellant Bertsch, 
Administrator of FHA. to return the trust assets by June 30, 
1961. This request was in effect renewed by letter dated Sep- 
tember 13. 1961 in which TRC transmitted for government 
approval a proposed liquidation agreement to effectuate the 
transfer of the assets (J.A. 8, 9, 23, 31-35). Paragraph 4 of said 
agreement provided: 

For the purpose of administering its assets, the Cor- 
poration is authorized to expend such sums as are reason- 
ably necessary from the trust assets hereby or hereafter 
returned by the Government to the Corporation 
and from the proceeds thereof and income therefrom, 
but not to exceed three per centum of the book value of 
the total of such returned assets and the proceeds thereof 
and income therefrom during any fiscal year. without the 
approval of the Government. 


On November 17, 1961, the Administrator of FHA wrote 
TRC advising it that in order for the Secretary to carry out 
his statutory duty of seeing that returned assets are used only 
for agreed rural rehabilitation purposes, he had to be certain 
that they were not used for any other purposes except for rea- 
sonable administrative expenses (J.A. 10, 41). The Adminis- 
trator further noted that Section 2(c) of the Rural Rehabilita- 
tion Corporation Trust Liquidation Act, 40 U.S.C. 440(c), per- 
mitting a corporation to use not to exceed 3 per centum of the 
book value of its assets for administrative expenses during 
any year, was not intended to mean that a corporation is free 
to use up to that amount without regard to services needed 
or performed, since the use of funds for unnecessary adminis- 

707-863—63—2 
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trative expenses, even though less than 3 per cent, would con- 
stitute waste and dissipation and, to that extent, would prevent 
use of the assets for permissible rural rehabilitation purposes. 
The Administrator then pointed out that under TRC’s pro- 
posed liquidation agreement the Government would retain and 
administer trust assets with a book value of $282,781, and 
would return assets with a book value of $2,093,477. He also 
stressed the fact, however, that of this $2,093,477, $1,895,639 or 
more than 90% represented insured loans which would be 
totally serviced and collected for TRC by FHA, requiring 
little or no administration on the part of TRC officials. With 
respect to the other trust assets to be returned to TRC, mainly 
investments of 91-day treasury bills, loans receivables, and 
cash, the Administrator also noted that, since TRC proposed to 
invest its available funds in insured loans or in loans to be in- 
sured by FHA. servicing responsibilities would be of a minimal 
nature. (J.A. 10, 42-43). 

In view of all these facts, the Administrator, appellant 
Bertsch. informed TRC that once the trust assets were re- 
turned, TRC should require for administrative purposes at 
most the part-time services of one manager and one secretary, 
a part-time office, some supplies, and occasional legal services, 
all at a cost of no more than $7,000 (J.A. 10, 43). In this con- 
nection, appellants TRC planned to employ a manager at a sal- 
ary of $15,000 a year,‘ a full-time administrator at a salary of 
either $6,000 or $7,200 a vear. and a full-time secretary at a 
salary not to exceed $3,600 a year, plus set up a complete office 
(J.A. 61). This expenditure of at least $25,000 annually 
for administrative salaries would be in addition to whatever 
further charges TRC could have to pay FHA for administering 
the insured loans and other assets (J.A. 42). Therefore, the 
Administrator’s November 17th letter proposed that TRC agree 
to the following provision in the liquidation agreement then 
being negotiated for return of the trust assets (J.A. 51): 


*The amount is almost $2,000 more than was paid to FHA’s state direc- 
tor for Texas, who had responsibility for making, servicing, and collecting 
all FHA loans in Texas (amounting to $106,000,000 as of June 30, 1961), 
and supervised 400 employees in the state and local offices in Texas (J.A. 
63, 65). 


7 


For the purpose of administering its assets, the 
Corporation is authorized to expend such sums as are 
reasonably necessary from the trust assets hereby or 
hereafter returned by the Government to the Corpora- 
tion and from the proceeds thereof and income there- 
from, but not to exceed during any fiscal year, without 
the prior written approval of the Government, the lesser 
of (a) $7,000 or (b) three per centum of the book value 
of the total of such returned assets and the proceeds 
thereof and income therefrom, after deduction of a rea- 
sonable reserve for losses. If less than a whole fiscal 
year is involved, such amount shall be reduced propor- 
tionately on the basis of the proportion of the fiscal year 
involved. 


TRC has refused to agree to this provision in the Govern- 
ment’s proposed liquidation agreement (J.A. 54-56). And, in 
view of that refusal, appellants have not turned over the trust 
assets to TRC. 

On May 7, 1962, TRC filed the present suit against appellants. 
As already noted, the district court. on March 14, 1962. granted 
TRC’s motion for summary judgment under Rule 56, Federal 
Rules of Civil Procedure. The district court ordered that TRC 
is entitled to an immediate return of its assets without the con- 
dition appellants would impose that appellee limit its contem- 
plated annual expenditures for administrative purposes to an 
amount reasonably necessary for such purposes, even though 
said amount is less than three per cent of the book value of the 
assets. 

STATUTE AND RULE INVOLVED 


1. The Rural Rehabilitation Corporation Trust Liquidation 
Act (64 Stat. 98. 40 U.S.C. 440-444) provides in pertinent 
part: 

§ 440. Rural Rehabilitation Corporation Trusts— 

(a) Liquidation ; time limit 

The Secretary of Agriculture (hereinafter referred to 
as the “Secretary”) is authorized and directed to take 
such action as may be appropriate and necessary to lig- 
uidate, as expeditiously as possible but within three 
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years from May 3, 1950, trusts under the transfer agree- 
ments with the several State rural rehabilitation corpo- 
rations, and is authorized and directed to negotiate with 
responsible officials to that end. 


* 2 7 * 7 
Return of properties to States; applications; use 


(c) An application for the return of such properties 
may be made to the Secretary by the State rural rehabili- 
tation corporation pursuant to appropriate resolution 
of its board of directors. The application shall contain 
a covenant, binding upon the applicant when accepted 
by the Secretary on behalf of the United States, that the 
applicant will abide by the determinations and appor- 
tionments of the Secretary provided for in sections 440— 
444 of this title and the payments made by the Secre- 
tary pursuant to said sections, that the returned assets 
and the income therefrom will be used only for such of 
the rural rehabilitation purposes permissible under the 
corporation’s charter as may from time to time be agreed 
upon by the applicant and the Secretary; and that not 
to exceed 3 per centum of the book value of the corpo- 
ration’s assets will be expended by the applicant for 
administrative purposes during any year, without the 
approval of the Secretary of Agriculture. If the rural 
rehabilitation corporation of any State has been dis- 
solved and is not revived or reincorporated or, for any 
other reason, is unable to make such application or to 
accept and administer such properties, the application 
and subsequent agreements (conforming to the second 
sentence of this subsection) may be made by such other 
agency or official of that State as may be designated 
by the State legislature. The Secretary may transfer 
the trust funds or properties of such corporation to such 
successor agency or Official if adequate provisions are 
made by the State legislature for holding the United 
States and the Secretary free from liability by virtue of 
the transfer to such successor agency or official. 


* * * * * 
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Agreements for use by States; availability of 
appropriations 


(f) The Secretary is authorized to enter into agree- 
ments with any State rural rehabilitation corporation 
or other State agency or official having jurisdiction of 
the trust assets which have been returned pursuant to 
application made therefor under subsection (c) of this 
section, and upon such terms and conditions and for 
such periods of time as may be mutually agreeable, to 
accept, administer, expend and use-in such State all or 
any part of such trust assets or any other funds of such 
State rural rehabilitation corporation or State agency 
which are transferred to the Secretary for carrying out 
the purposes of sections 1001-1005d, 1007, 1008 and 
1009 of Title 7 and in accordance with the applicable 
provisions of sections 1014-1029 of Title 7 as now or 
hereafter amended. Funds appropriated for the ad- 
ministration of sections 1000-1025 and 1027-1029 of 
Title 7 shall also be available for carrying out such agree- 
ments. 


§ 442. Same; employment of personnel; rules and regula- 
tions; delegation of authority 


For the purposes of sections 440-444 of this title, the 
Secretary shall have the power to— 

(2) employ on a contract basis (without regard to the 
provisions of the civil-service laws or the Classification 
Act of 1923, as amended, but the contract shall in each 
case specify what civil service and related laws, if any, 
shall be applicable to the employment after it has been 
made) such appraisers, accountants, attorneys. and 
other personnel as he may deem necessary, in the Dis- 
trict of Columbia and elsewhere, to aid in the liquidation 
and transfer of the properties and assets pursuant to sec- 
tions 440-444 of this title, and in the entering into of 
agreements with the corporations, or other agencies or 
officials designated pursuant to section 440(c) of this 
title, regarding the rural rehabilitation purposes for 
which the property and assets shall thereafter be used by 
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them, and in determining that such agreed purposes are 
being carried out. The fees. salaries, and expenses of 
such appraisers, accountants, attorneys, and other per- 
sonnel shall be equitably apportioned by the Secretary 
among the respective corporations and the amount so de- 
termined to be applicable to each such corporation shall 
be paid by the Secretary from the trust fund of such 
corporation until the trust is liquidated, and thereafter 
by the corporation or other agency or official designated 
pursuant to said section. Attorneys so employed, and 
their fees and expenses, shall be subject to the approval 
and under the supervision of the Solicitor of the Depart- 
ment of Agriculture; 


* * * 2 * 
2. Rule 56. Federal Rules of Civil Procedure provides in rele- 
vant part: 
Rule 56. Summary Judgment. 


* * * * * 


(c) MorioNn AND PROCEEDINGS THEREON. The motion 
shall be served at least 10 days before the time fixed for 
the hearing. The adverse party prior to the day of 


hearing may serve opposing affidavits. The judgment 
sought shall be rendered forthwith if the pleadings, dep- 
ositions, answers to interrogatories. and admission on 
file, together with the affidavits, if any, show that there 
is no genuine issue as to any material fact and that the 
moving party is entitled to a judgment as a matter of 
law. A summary judgment, interlocutory in character, 
may be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages. 


STATEMENT OF POINTS 


1. The court below erred in granting appellee’s motion for 
summary judgment. 

2. The court below erred in holding that the appellee is en- 
titled to the immediate return of its assets being held by 
appellants. 


IL 


3. The court below erred in holding that the appellants have 
no authority to condition the return of appellee's assets upon 
its agreement to limit its expenditures for alleged administra- 
tive purposes, even if such expenditures are less in any one year 
than three per cent of the book value of the assets, to an amount 
reasonably necessary to the carrying out of rural rehabilitation 


purposes. 
SUMMARY OF ARGUMENT 


I 


The Rural Rehabilitation Corporation Trust Liquidation Act 
recognized the continuing interest of the Federal Government 
in rural rehabilitation corporation trust assets since such assets 
were derived from federal appropriations for rural relief pur- 
poses. The Act assigned to the Secretary of Agriculture the 
duty of protecting the Federal Government’s interest, including 
the duty of seeing that the trust assets and income therefrom 
are not improperly used. 


II 


The provision of the Rural Rehabilitation Trust Corporation 
Liquidation Act requiring an application for the return of trust 
assets to contain a covenant that not more than 3 per cent of 
the book value of assets may not be expended annually for ad- 
ministrative purposes, does not mean a rural rehabilitation cor- 
poration is free to dissipate the trust assets and spend up to 3 
per cent without regard for services needed. Such a construc- 
tion of the statute would permit expenditures for unnecessary 
administrative services, would dissipate and waste the assets, 
and would divert money away from intended rural rehabilita- 
tion purposes. If such a construction were accepted, it would 
condone a breach of trust by the charitable corporation. This 
unreasonable result cannot be imputed to Congress. Instead, 
the provision should be given the reasonable construction of al- 
lowing expenditures only for necessary administrative expenses. 


III 


The appellants have withheld their agreement from the pro- 
posed uses appellee would make of the assets since the evidence 
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clearly demonstrated the amount of TRC’s contemplated ex- 
penditure for administrative purposes is unnecessary and un- 
reasonable. At the same time, the evidence showed that such 
expenditures would result in a dissipation of the trust assets 
and a breach of trust by TRC. The court below should have 
invoked its broad and traditional power to protect charitable 
trust assets from such waste and dissipation. In failing to do 
so, and in ordering the trust assets to be returned to TRC, the 
court below committed reversible error. 


ARGUMENT 


I. The Rural Rehabilitation Corporation Trust Liquidation 
Act recognizes the continuing interest of the Federal Gov- 
ernment in the trust assets involved in this litigation, and 
has assigned the Secretary of Agriculture the duty of pro- 
tecting that interest and of seeing that the assets and in- 
come therefrom are not improperly used, and to that end has 
given him authority to control the uses of the assets 


In both the language and the legislative history of the Rural 
Rehabilitation Corporation Trust Liquidation Act it is recog- 
nized that the Federal Government has a continuing interest in 
the trust assets such as are involved in this litigation, since these 
assets were derived from funds appropriated by Congress for 
purposes of rural relief. Under the Act the Secretary of Agri- 
culture has been charged with the duty of protecting that inter- 
est, and to that end he has been given authority to exercise cer- 
tain control over the assets. Section 2(c) of the Act, 40 USC. 
440(c), required appellee’s 1950 application for the return of its 
assets to contain a covenant, which bound TRC when it was 
accepted by the Secretary on behalf of the United States, prom- 
ising that the returned trust assets and the income therefrom 
would be used only for such of the rural rehabilitation purposes 
permissible under TRC’s charter as might from time to time be 
agreed upon by TRC and the Secretary (J.A.13). Thestatute’s 
purpose in requiring such a covenant was to insure protection of 
the Federal Government’s interest, to allow the Secretary to 
be able to prevent waste and duplication in the use of rural re- 
habilitation money, and to insure the money would be used only 
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for the purposes for which it was.originally appropniated. This 
is-clear from the legislative history of the Act. 

In the House discussion of H.R. 2392,> Rep. Cooley, the prin- 
cipal House manager for passage of the legislation, stated 
(Cong. Rec. of March 2, 1950, 81st Cong., 2d Sess., Vol. 96, 
Part 2, page 2667) : 


While I do not believe that we have any legal right 
to exercise any degree of control over the money in- 
volved, we did put a proyision in this bill which requires 
that the funds be used in prosecution of projects and 
programs which have been approved by the Secretary. 
This is for the purpose of enabling the Secretary to exer- 
cise the degree of control over use of the funds which 
may be necessary to prevent duplication and waste and 
to make sure that the funds are used for the purposes 
for which they were originally appropriated. [Emphasis 
supplied.] 

Speaking specifically of the covenant in Section 2(c) of H.R. 
2392 limiting the future use of the assets, Rep. Cooley gives a 
clear picture of the Federal Government’s interests in and the 
Secretary’s role with respect to the rura] rehabilitation assets. 
(Cong. Ree. of March 2, 1950, Sist Cong.. 2d Sess., Vol. 96, 
Part 2, page 2698) : 


The limitation regarding future use of the assets is de- 
signed to prevent their use or dissipation for unauthor- 
ized purposes or in an unauthorized manner, as well as 
to preclude their use for purposes considered by the Sec- 
retary to be objectionable because of unnecessary dupli- 
cation of or conflict with direct Federal programs. 


* * * * * 


This section (section 2(c)), taken as a whole, affords 
a basis for protection of the Federal Government's inter- 


* This bill was not the one which was eventually enacted into law. How- 
ever, the language of Section 2(c) of the bill was substantially the same as 
that of Section 2(c) of the Rural Rehabilitation Corporation Trust Liquida- 
tion Act. 
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ests in the trust assets,° * * * by providing that such 
assets and the income therefrom shall be used only for 
rural rehabilitation, and by providing against their im- 
proper use or dissipation. [Emphasis supplied. ] 


It is also significant, in this connection, that section 4(a) of 
the Act, 40 U.S.C. 442(a), authorizes the Secretary to employ 
such specialized personnel as he may deem necessary to insure 
that the agreed upon rural rehabilitation purposes for which 
the assets were returned are being carried out. Of this require- 
ment, Rep. Cooley stated * (Cong. Rec. of March 2, 1950, 81st 
Cong., 2d Sess., Vol. 96, Part 2, page 2699) : 


It is believed that after the liquidation of the trusts 
has been completed, a small staff of such skilled person- 
nel should likewise be able to do the actual work in 
connection with the discharge by ihe Secreiary of his 
duty of protecting the interests of the Federal Govern- 
ment in the returned assets and the income therefrom, 
including the entering into of agreements from time to 
time with the various corporations regarding the pur- 
poses for which the returned assets and the income there- 
from may be used by the corporations, and the main- 
taining of a system of checking to determine that such 
agreed purposes are being carried out. [Emphasis sup- 
plied.] 

Thus, the terms of the Rural Rehabilitation Corporation 
Trust Liquidation Act, and the pertinent legislative history 
materials, fully confirm the view that appellants have the duty 
of protecting the interests of the Federal Government, of see- 
ing that the assets and income therefrom were not subject to 
improper use, and of preventing waste and dissipation. To 
accomplish this, the Act clearly intended for the Secretary to 
be able to control use of the assets through the giving or the 


“The trust assets were derived from funds made available to the states 
under the terms of various Federal Emergency Relief Acts. See House Rep. 
No. 1003, Slst Cong., 1st Sess.; and Senate Rep. No. 403, Slst Cong., lst 
Sess. 

* Rep. Cooley is again speaking of H.R. 2392, Section 4(a). The language 
of this section, however, was also substantially the same as that of section 
4(a) of the Act. 
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withholding of this agreement on purposes for which the assets 
would be used. 


II. The covenant made pursuant to Section 2(c) of the Rural 
Rehabilitation Corporation Trust Liquidation Act provid- 
ing that not more than 3 per cent should be expended for 
administrative purposes without the approval of the Sec- 
retary does not mean that a charitable corporation is free 
to dissipate Rural Rehabilitation assets by making expendi- 
tures for unnecessary administrative purposes even though 
the total of such expenditures remains below 3 per cent 


Section 2(c) of the Rural Rehabilitation Corporation Trust 
Liquidation Act, 40 U.S.C. 440(c), supra, p. 8, expressly 
provides: 


The application [for return of assets] shall contain a 
covenant, binding upon the applicant when accepted 
by the Secretary on behalf of the United States, * * * 
that not to exceed 3 per centum of the book value of the 
corporation’s assets will be expended by the applicant 
for administrative purposes during =»y year, without 
the approval of the Secretary of Agriculture. 


Appellee’s 1950 application contained such a covenant. This 
provision in the statute and in the covenant, however, does not 
mean that a charitable trust is free to use up to 3 percent with- 
out regard to the administrative services needed or performed. 
Such a construction would condone wrongdoing by providing 
rural rehabilitation corporations with an easy avenue for divert- 
ing money away from rural rehabilitation purposes. Indeed, a 
construction of the statute which would allow expenditures of 
up to 3 per cent for administrative expenses without regard for 
their necessity or reasonableness, would lead to frustration of 
the very purpose for which the trust assets are intended, and for 
which the charitable trust was organized, i.e., rural rehabilita- 
tion. Any construction of the statute which leads to such a 
shocking result should be avoided. United States v. American 
Trucking Ass’ns, 310 U.S. 534, rhg. den., 311 U.S. 724; United 
States v. Public Utilities Commission of District of Columbia 
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$0 U.S. app. D.C. 227, 151 F. 24.609; Travelers Jnsurance Com- 
pany v. Cardillo, 78 U.S. App. D.C. 392, 141 F. 2d 362. 

The legislative history of the Act reveals that Congress was 
deeply concerned about possible dissipation of money intended 
for rural rehabilitation purposes through duplication with fed- 
eral programs, through unauthorized purposes or in unauthor- 
ized manners, and through unnecessary administrative expen- 
ses. Rep. Cooley’s remarks, quoted earlier,* are typical of this 
concern: , 


The limitation regarding future use of the assets is de- 
signed to prevent their use or dissipation for unauthor- 
ized purposes or in an unauthorized manner, as well as 
to preclude their use for purposes considered by the 
Secretary to be objectionable because of unnecessary 
duplication of or conflict with direct Federal programs. 
{Emphasis supplied. j 


In speaking of Section 2(f) of the bill which was enacted, Rep. 
Cooley said (Cong. Rec. of April 3, 1950, 81st Cong., 2d Sess., 
Vol. 96, Part 4, page 4633) : 


Agreements entered into under section 2(f) could per- 


mit the Secretary to use a reasonable percentage of the 
transferred assets for expenses of administration thereof, 
or any amounts appropriated by Congress for that pur- 
pose. Expenditures for such costs of administration 
should be kept reasonable, consistent with the services 
required to be performed. [Emphasis supplied.] 
It is, therefore, inconceivable that Congress could exhibit such 
concern over unnecessary spending of the rural rehabilitation 
assets with one hand, yet with the other would insert a section 
into the Act which, if interpreted to mean a charitable corpora- 
tion may spend up to 3 percent for administrative purposes 
without regard to need, would permit the very unnecessary 
spending sought to be avoided. 

The only reasonable construction which can be given the 
provision is one which authorizes charitable corporations to 
expend money for annual necessary and reasonable administra- 
tive expenses whose aggregate is less than 3 per cent of the 
book value of its assets without approval from the Secretary, 


* Page 13, supra. 
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bus aoes mot. authorize’ éxpenditares' for’ unnecessary or ten- 
reasonable administrative expénses even if ther aerregste is 
less: than’3 percent, In the latter instance. not otby is: char- 
itable trust not justified in making’ the expenditures but it is 
also the statutory duty of the Secretary to resist such expendi- 
tures in order to prevent. an unjustified diversion of money 
intended for rural rehabilitation purposes. We further sub- 
mit that it is also the responsibility of the courts, working as 
& collaborative instrumentality of justice in protecting the 
beneficiaries of charitable trusts; to take: whatever steps are 
necessary to prevent such diversion and. waste of trust assets. 


HI. The appellants properly withheld. their agreement on the 
use of the assets: in light. of the clear evidence that appel- 
lee’s.contemplated expenditure for administrative purposes 
is unnecessary and. unreasonable 


Appellants have shown that the Rural Rehabilitation Corpo- 
ration Trust Liquidation Act clearly imposed upon the Secre- 
tary the duty of avoiding waste and dissipation of rural rehabili- 
tation assets, and that: unnecessary’ administrative expenses 
would cause a waste and’ dissipation of such assets, The appel- 
lants-have, therefore, exercised the authority given them under 
the Act, by withholding their agreementon TRC’s proposed use 
ofthe trust assets'and income: There can be no possible justi- 
fication for TRC’s plan of using $15,000 annually to employ a 

- full-time manager, $6,000 or $7,200‘annually for « full-time ad- 
ministrator, $3,600' annually’ for a’ full-time secretary and of 
setting‘up-a complete-office; and‘expending whatever sums may 
be necessary for legal services; for'a total of between $25,000 and’ 
$30,000: a year (J.A. 61-62, 82); exclusive of the charges TRC 
will pay FHA for the actual servicing’ of’ most-of the assets. 

Certainly; the presence of the'3 per cent limitation provision 
in the Act cannot be resorted to’ as’ a basis’ for justifying’ the 
excessive’ expenditures: The question’ which must be asked 
under the Act is not only whether the expenditure is less than 
3 per cent of the book value of the assets. The-question which 
must: be asked is whether the-amount to be spent is reasonably 
necessary in light of the services required and duties to be per- 
formed. In answer to this question, the evidence is overwhelm- 
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ing that TRC’s contemplated expenditure is totally unreason- 
able and unnecessary and would merely result in the diversion 
of trust assets away from needy Texas citizens. Appellants 
have shown that of the $2,093,477 worth of assets to be returned 
to appellee, $1,895,639, or more than 90% represents invest- 
ments in government insured farm loans (J.A. 43). Under 
the laws governing the insured loans program, these loans are 
made, serviced, ard collected by the Farmers Home Adminis- 
tration. The lender has no other duties than to provide the 
loan check when FHA notified it that the loan is ready to be 
closed, and accept the United States Treasury check payments 
from FHA when the loan installments are due (J.A. 62). For 
TRC this means that for the overwhelming part of its returned 
assets little or no administrative duties will be required. Fur- 
thermore, with respect to the other trust assets to be returned 
to TRC, $5,000 is cash and $103,000 is in 91-day Treasury bills. 
These assets should also require minimal administration espe- 
cially since TRC has indicated its intention of investing all 
available funds in insured loans (J.A. 26,43). Of the remaining 
assets to be returned, having a book value of about $90,000, 
approximately $76,000 is in the form of operating loans receiv- 
able, about $1,000 is in real estate, about $12,000 represents 
collection only loans and the remainder is in the form of re- 
served mineral interests. Even assuming that full-time man- 
agement of these remaining assets will be required—a point 
refuted by the appellants (J.A. 43, 64)—-TRC’s contemplated 
expenditure of from $25,000 to $30,000 for the purpose is com- 
pletely unnecessary and unreasonable regardless of the per- 
centage relation the expenditure will bear to the book value of 
the trust assets.” And the fact that TRC says the amount 
of expenditures is necessary and reasonable cannot dispose of 
the issue, since TRC’s determination is clearly not controlling 
upon the court or the Secretary. Commerce Trust Co. v. Ayl- 
ward, 145 F. 2d 113 (8th Cir.) ; Scott on Trusts (2d ed., 1956) 
Vol. III, § 242, p. 1928. 


* It is to be noted that in relation to trust assets other than insured loans 
TRC’s contemplated administrative purposes far exceeds the 3 per cent 
amount specified in the Act. 
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Yet, despite this and despite the knowledge that charities are 
favorites of the courts and courts will often go far in using their 
broad equity power to see that trust assets are not wasted and 
intended benevolent purposes are being carried out, see Bogert 
on Trusts (2d ed., 1953), Vol. 2A, § 369, p. 58, et seg.; Scott 
on Trusts (2d ed., 1956) Vol. IV, § 392, p. 2765; Restatement, 
Trusts, § 392; Washington Loan & Trust Co. v. Hammond, 51 
US. App. D.C. 260, 278 Fed. 569; Wallace v. Graff, 104 F. Supp. 
925 (D.C.D.C.), nevertheless the district court refused to in- 
voke that power to insure protection of the trust assets here. 
We submit that in so doing, and in ordering the immediate 
return of the assets to TRC, the district court committed re- 
versible error. 

CONCLUSION 


For the foregoing reasons, the judgment of the district court 
should be reversed. 
Respectfully submitted. 
Joun W. Dovc.as, 
Assistant Attorney General. 
Davi C. ACHESON, 


United States Attorney. 


Morton Hotianper, 
Freverrck B. ABRAMSON, 


Attorneys. 
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COUNTERSTATEMENT OF QUESTION PRESENTED 


May the Secretary of Agriculture, having complied with 
the direction in the Rural Rehabilitation Corporation Trust 
Liquidation Act by effecting a transfer to a rural re- 
habilitation corporation of all title to assets held in trust 
by the Secretary, which transfer complies with the Act by 
binding the corporation not to expend more than three per 
eent of its assets annually for administrative purposes, 


subsequently refuse to return the assets unless the corpora- 
tion binds itself to limit its annual expenditures for ad- 
ministrative purposes to an amount fixed by the Secretary 
which is less than three per cent of its assets? 
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Texas RuraL Communities, Inc., Appellee 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee, Texas Rural Communities, Inc., is a charitable 
and benevolent corporation chartered under the laws of 
the State of Texas on January 6, 1934. Its primary cor- 
porate purpose, stated by its charter, is ‘‘... to relieve the 
poor and the distressed and the helpless... .’’ To this 
end it is empowered ‘‘... to lend money and sell equipment 
and other personal property, and transact such other 
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business as is reasonable or necessary in order to re- 
habilitate human beings on a self sustaining basis, and in 
this connection may enter into and perform contracts of 
every kind and character, and do all things necessary and 
desirable in order to carry out the above mentioned pur- 
poses.’? Appellee was organized by the State of Texas to 
administer the rural rehabilitation program initiated in 
that State during the Great Depression. To carry out 
this purpose it was vested by the Governor with funds 
granted to him by the Federal Government under the 
Federal Emergency Relief Act. 


In 1935, after Appellee had commenced functioning, the 
Federal Government, first through the Resettlement Ad- 
ministration, and then through the Farm Security 
Administration began and carried on essentially the same 
type of rehabilitation program as that carried on by 
Appellee and its counterparts in other States. These largely 
duplicative programs gave rise to a need for coordination, 


which need Appellee met by entering into an agreement 
on November 1, 1939 entrusting part of its funds to the 
Secretary of Agriculture for administration by the Farm 
Security Administration. There resulted joint investments 
by, and joint indebtedness to, the Federal Government and 
Appellee. However, their respective funds were never 
commingled, and Appellee’s Board of Directors continued 
to be ultimately responsible for its assets. 


Contrary to Appellants’ claim in their Statement of the 
Case (Br. P. 3), the ownership of Appellee’s assets was 
never disputed. In 1936 the Secretary of Agriculture ruled 
that the funds of corporations such as Appellee did not 
belong to the Federal Government. In 1938 the Comptroller 
General ruled that they were not the property of the 
United States (17 Comp. Gen. 695). The Congress was 
aware of these rulings when it enacted the Rural Re- 
habilitation Corporation Trust Liquidation Act on May 
3, 1950. S. Rep. No. 403 on S. 930, Slst Cong., 1st Sess. 
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(1949). This knowledge, coupled with the clear language 
of the Act, shows beyond question that, contrary to Ap- 
pellants’ statement (Br. P. 4), the Congress did not thereby 
resolve a question of ownership, but rather confirmed that 
ownership of its assets was in Appellee and therefore 
directed their return to its possession and control. Indeed, 
the Trust Liquidation Act was in keeping with the agree- 
ment between Appellee and the Secretary of Agriculture 
entered into on November 1, 1939, by which Appellee’s 
funds were entrusted to the Secretary for administration. 
That agreement provided in Section 1 of Article VII, en- 
titled ‘‘Termination’’, as follows: 

‘‘In the event that the authority of the Secretary of 
Agriculture or his successor ... shall cease, this agree- 
ment shall be forthwith terminated and the property 
remaining of that transferred, together with the re- 
maining proceeds, shall, after the liquidation of any 
claims then existing against such assets, be retrans- 
ferred to the Corporation or to such other Corporation, 
person or agency as may be designated by the 
Legislature of the State of Texas.’’ 


Simply stated the Trust Liquidation Act ‘‘authorized 
and directed”? the Seeretary of Agriculture to liquidate 
‘Cas expeditiously as possible but within three years’’ the 
trusts existing under transfer agreements with the various 
State rehabilitation corporations such as that of November 
1, 1939 between Appellee and the Secretary of Agriculture, 
and to ‘‘do all things necessary to return to each such 
[state corporation] all right, title, and interest of the 
United States in and to all cash, real and personal prop- 
erty, or the proceeds thereof, held on May 3, 1950, by the 
Seeretary as trustee for the account of such State cor- 
poration. ...”’ 


Section 2(c) of the Act required Appellee to file an 
application for the return of its assets within three years 
from May 3, 1950 (40 U.S.C. 440(c)), and to covenant 
therein ‘‘that the returned assets and the income there- 
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from will be used only for such of the rural rehabilitation 
purposes permissible under the corporation’s charter as 
may from time to time be agreed upon by the applicant and 
the Seeretary; and that not to exceed three per centum of 
the book value of the corporation’s assets will be expended 
by the applicant for administrative purposes during any 
year, without the approval of the Secretary of Agricul- 
ture.’ Accordingly, Appellee’s application, filed October 
31, 1950, requested the return of its assets and covenanted 
that: 
es . s * 

‘*(2) It will use the trust assets returned pursuant 
to this application and the income hereafter derived 
therefrom only for such of those rural rehabilitation 
purposes permissible under the Corporation’s charter 
as may from time to time be agreed upon between the 
Corporation and the Secretary.... 

‘<(3) It will not expend in excess of 3 per centum 
of the book value of the corporate assets for ad- 
ministrative purposes during any fiscal year without 


the approval of the Secretary. .. .’’ 


In response to Appellee’s application and in compliance 
with the Liquidation Act, Appellant Freeman’s predecessor 
executed on March 19, 1951 an instrument transferring to 
Appellee, with minor and irrelevant exceptions, title to all 
of its assets that he had been holding in trust. Appellee 
accepted the transfer on March 22, 1951. (J.A. P. 13). 
Simultaneously Appellee and the Secretary of Agriculture 
entered into an agreement whereby Appellee authorized 
the Secretary to hold and administer Appellee’s returned 
assets until June 30, 1960. This was done pursuant to 
Section 2(f) of the Liquidation Act, 40 U.S.C. 440(f), which 
authorized the Secretary to enter into such agreements 
with respects to assets ‘‘. . . which have been returned 
pursuant to application made therefor under subsection 
(c) of this section ... upon such terms and conditions and 
for such periods of time as may be mutually agreeable. ..’’ 
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This agreement was superseded by a new one executed on 
January 15, 1952, which more clearly defined ‘‘the au- 
thorities of the Government,’’ but which also provided for 
its termination on June 30, 1960 (J.A. P. 16). 


On October 9, 1959 representatives of the Department 
of Agriculture and the Farmers Home Administration 
appeared at the annual meeting of Appellee’s Board of 
Directors and announced that the Secretary had determined 
as a matter of policy that all Section 2(f) agreements were 
to be terminated, and urged Appellee to prepare itself to 
take possession of and administer its assets. To give 
time within which to do this, the Section 2(f) agreement 
with Appellee was amended to extend the termination date 
from June 30, 1960 to June 30, 1961 (J.A. P. 22). There- 
after, on June 21, 1961, Appellee, having established a 
competent and suitable administrative staff, requested that 
its assets be returned. The request was not honored, 
Instead, on July 6, 1961, after the agreement had termi- 
nated by its own terms, Appellant Bertsch wrote Appellee 
that he preferred to hold consideration of its requests in 
abeyance (J.A. P. 24). There then followed a series of 
communications in which Appellant Bertsch refused Ap- 
pellee’s repeated demands for the return of its asscts 
unless it executed a new liquidation agreement containing 
a provision binding it not to expend for ‘‘the purpose of 
administering its assets .. . during any fiscal year, without 
the prior written approval of the Government, [more than] 
the lesser of (a) $7,000 or (b) three per centum of the book 
value of the total of [the] returned assets... .’’ (JA. 
P. 51). 


On May 7, 1962 Appellee filed its complaint in the District 
Court for the District of Columbia against Appellants for 
the return of its assets. On July 27, 1962 Appellants filed 
a motion to dismiss the complaint. On October 13, 1962 
Appellee filed a motion for summary judgment. On 
January 15, 1963 both motions were argued. On March 
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14, 1963 the Court granted judgment for Appellee, re- 
quiring the return of its assets to it within 60 days. On 
March 29, 1963 the Court denied Appellants’ motion for 
reconsideration. On May 9, 1963 the Court stayed execu- 
tion of its judgment until 30 days after final disposition of 
an appeal. On May 10, 1963 Appellants filed their notice of 
appeal. 


STATUTES AND RULES INVOLVED 


Selective portions of the Rural Rehabilitation Corpora- 
tion Trust Liquidation Act (64 Stat. 98, 40 U.S.C. $§ 440- 
444, hereinafter referred to as the ‘‘Act’’) are set out at 
Pages 7-10 of Appellants’ opening brief. However, be- 
cause certain omitted provisions are pertinent to Appellee’s 
position, and since interpretation of particular provisions 
of a statute is often aided by a consideration of the statute 
as an integral whole, Appellee has set forth the entire 
Act as an appendix hereto. 


THE JUDGMENT BELOW AND THE ISSUE HERE 


Appellants’ Statement of the Case reveals what is later 
confirmed in their argument, namely, that they miscon- 
ceive the nature of the District Court’s ruling. In award- 
ing summary judgment the Court necessarily found, as 
Rule 56(¢) of the Rules of Civil Procedure requires, that 
there was no genuine issue of material fact and that 
Appellee was entitled to judgment as a matter of law. 
Thus, the District Court made no findings of fact. Indeed, 
it could not have done so on the basis of the limited and 
un-cross-examined statements in the affidavits filed by the 
parties in support of their motions. Specifically, contrary 
to the assumption in Appellants’ Statement of the Case, 
which assumption is the premise of their argument, the 
District Court did not hold that Appellee may 


“*. . . expend between $25,000 and $30,000 annually 
for administration of the assets . . . even though 
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appellants have shown that an expenditure of $7,000 
as all that is reasonably necessary for such administra- 
tion and appellee’s planned expenditure will unneces- 


sarily divert money away from rural rehabilitation 
purposes and constitute a waste of the assets 


The fact is that the District Court never reached the 
question whether $25,000 or $30,000 or any other amount of 
money would be either a reasonable or an unreasonable 
annual expenditure for administrative purposes. The 
Court held that the governing statute and the instrument 
of transfer executed by Appellants’ predecessors and 
accepted by Appellee forbid Appellants to condition the 
return of Appellee’s assets on its undertaking to limit 
its annual expenditures for administrative purposes to an 
amount less than three per cent of their book value. The 
only question before this Court is the correctness of that 
holding. If it is correct the question whether Appellee 
would be acting reasonably were it to expend as much as 


three per cent of the book value of the assets for ad- 
ministrative purposes is not pertinent and this Court must 
affirm the judgment. If it is not correct this Court must 
remand the case to the District Court for trial of an issue 
of fact, namely, the amount of money less than three per 
cent of the book value of the assets that Appellee could 
reasonably expend annually for administrative purposes. 


SUMMARY OF ARGUMENT 


In the Trust Liquidation Act of 1950 the Congress 
directed the Secretary of Agriculture to return to rural 
rehabilitation corporations such of their assets as he was 
holding in trust not later than May 3, 1953, provided they 
filed applications for return covenanting (1) that they 


1 We note in passing that the affidavit of Appellant Bertsch in support of 
Appellants’ Motion to Dismiss anticipates that Appellee would expend as much 
as $30,000 annually for administrative purposes, which amount is not quite 
1.3 per cent of the book value of the assets, 


8 


would use the returned assets only for such rehabilitation 
purposes as were from time to time agreed upon with the 
Seeretary, and (2) that they would not expend more than 
three per cent of the net book value of their assets for 
administrative purposes in any one year without approval 
of the Secretary. Appellee’s application containing these 
covenants was timely filed and an instrument transferring 
title to its assets was executed by the Secretary and 
accepted by Appellee. The Secretary has no authority to 
condition his compliance with the instrument of transfer 
upon Appellee’s undertaking to limit its annual expendi- 
tures for administrative purposes to an amount fixed by 
him which is less than three per cent of the book value of 
its assets. 


In the first place, the grant of broad authority in Section 
2(c) of the Act to oversee the use, i.e. investment, of 
Appellee’s assets cannot be construed as a grant of au- 
thority to oversee the expenditure of those assets for 
administrative purposes. To so construe it would be to 
render meaningless the specific provision in that same 
Section 2(c) governing expenditures for administrative 
purposes, by which provision the Congress itself deter- 
mined that Appellee could expend up to three per cent of 
its assets for such purposes and granted the Secretary 
only the limited authority to oversee expenditures in excess 
of three per cent of its assets, Legislative history cannot 
be invoked to alter the plain and unambiguous terms of 
Section 2(c). Moreover, the so-called legislative history 
upon which Appellants rely does not indicate that the 
Congress had any intention other than that plainly ex- 
pressed by the language it used in Section 2(c). 


In the second place, assuming arguendo that Section 
2(ce) of the Act gave the Secretary authority to condition 
the transfer of title to Appellee’s assets upon its under- 
taking to expend less than three per cent of their net book 
value for administrative purposes, that authority was 
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required to be exercised by May 3, 1953. Appellants’ 
predecessors in office having executed and Appellee having 
accepted a transfer of title to the assets prior to that date, 
Appellants’ authority was exhausted and the instrument 
of transfer governs the rights and duties of both Appel- 
lants and Appellee. The simultaneous execution of an 
agreement under Section 2(f) of the Act, which Section 
merely authorized the Secretary to hold and administer 
assets for a mutually agreeable period of time upon 
mutually agreeable terms and conditions did not revive the 
authority of Appellants under Section 2(c) or give them 
any authority to modify the terms of the instrument 
of transfer. Upon the termination of the agreement 
under Section 2(f) Appellee became entitled to the pos- 
session and control of its assets in accord with the 
instrument of transfer. The refusal of Appellants to 
surrender the assets to Appellee is an unlawful attempt by 
Appellants to rescind the transfer of title effected by their 
predecessors in office and an unlawful conversion of their 


property. 


ARGUMENT 


Appellants do not challenge the right of Appellee to the 
return of its assets. They do not deny that they have a 
duty to return them. Their position is that they can con- 
dition Appellee’s right and their duty upon Appellee’s 
undertaking to abide their determination of the amount of 
money Appellee may expend for administrative purposes. 
Their whole argument in support of this position rests on 
the premise that the Liquidation Act recognized the con- 
tinuing interest of the Federal Government in the use of 
Appellee’s property and made it the duty of the Secretary 
of Agriculture to protect that interest by overseeing the 
use thereof. Concededly, the Liquidation Act recognized 
the continued interest of the Government in the use of Ap- 
pellee’s property. The question is how the Congress de- 
termined to protect that interest, ie. to what extent did it 
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itself provide the protection and to what extent did it leave 
the Seeretary of Agriculture to provide it. 


We submit that the answer to the question is plain on the 
face of the Liquidation Act. Section 2(c) thereof, 40 U.S.C. 
440(c), first conditioned the return of Appellee’s assets 
upon its covenanting that they would ‘‘be used only for 
such ... rural rehabilitation purposes ... as may from 
time to time be agreed upon by [Appellee] and the Secre- 

In other words, by this provision the Con- 
gress vested in the Sceretary the right and duty to oversee 
Appellec’s investments of its property to assure that they 
would further the purpose of rural rehabilitation. Section 
2(e) next conditioned the return of Appellee’s assets 
upon its covenanting ‘‘that not to exceed 3 per centum of 
the book value of [its] assets will be expended . . . for ad- 
ministrative purposes during any year, without the ap- 
proval of the Secretary of Agriculture.’’ In other words, 
by this provision the Congress itself determined that Ap- 
pellee could expend up to three per cent of its assets for 
administrative purposes. It delegated no authority to the 
Secretary to oversee such expenditures unless Appellee 
desired to expend more than three per cent of its assets for 
such purposes. The sharp contrast between the first cove- 
nant the Act required, that governing the investment of 
Appellee’s assets, and the second covenant it required, that 
governing expenditures for the administration of Appel- 
lee’s assets, admits of only one conclusion. The Congress 
delegated to the Secretary the protection of the Govern- 
ment’s interest in the use of Appellee’s assets for invest- 
ment, but divided between itself and the Secretary the 
protection of the Government’s interest in the use of 
Appellee’s assets for administrative purposes. 


Appellants argue that the grant of broad authority to 
them to oversee the investment of Appellee’s assets is the 
grant of the same broad authority to oversee its expendi- 
tures for administrative purposes. To so construe Section 
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2(c) would be to ignore and render meaningless the specific 
provision thereof granting Appellants only limited author- 
ity to oversee such expenditures, i.e., authority to oversee 
any in excess of three per cent of the assets. Appellants 
thus ask this Court to depart from the plain meaning of the 
Act in order to give effect to what they claim to be the in- 
tention of the Congress on the basis of isolated remarks 
by one of its members. This a court may not do. 
Addison v. Holly Hill Fruit Products Co., 322 U.S. 607 
(1944); Helvering v. New York Trust Co., 292 U.S. 455 
(1934). As the Supreme Court held in Railroad Com. of 
Wise. v. Chicago, B. & Q. R., 257 U.S. 563 (1922): **Legis- 
lative history may only be resorted to for the purpose of 
resolving doubt, not for the purpose of creating it.’? In- 
deed, it has been consistently held in a long line of cases 
that when statute is plain and unambiguous the courts may 
not resort to legislative history even though it be clear 
therefrom that the statute fails to fully implement the leg- 
islative intention. See Annot., 70 A.L.R. 15, 23 L. Ed. 119. 


Furthermore, the so-called legislative history that Appel- 
lants quote fails to support their argument that the Act 
does not mean what its language plainly says. On the con- 
trary, all but one of Appellants’ quotations from the re- 
marks of Representative Cooley make clear that he was 
concerned with and discussing, to quote him, ‘‘the provi- 
sion in this bill [the first covenant required by Section 2(c) ] 
which requires that the funds be used in the prosecution of 
projects and programs which have been approved by the 
Secretary.’’ (Br. P. 13, emphasis added). The one quota- 
tion from Representative Cooley dealing with expenditures 
for administrative purposes (Br. P. 16), refers to such 
expenditures by the Secretary in the administration of 
assets as are permitted in agreements executed pursuant to 
Section 2(f), i.e. agreements which, like that with Appellee, 
provided for the Secretary’s continued administration of 
assets after the transfer of title to them pursuant to Sec- 
tion 2(c). 
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Assuming arguendo that legislative history could be used 
to vary the plain terms of Section 2(c) and that the so- 
called history Appellants rely on supported their construc- 
tion of it, Appellants nevertheless cannot prevail. Section 
2(a) of the Trust Liquidation Act, 40 U.S.C. 440(a), re- 
quired the Secretary of Agriculture to take the necessary 
and appropriate action to liquidate the trusts administered 
by him ‘‘as expeditiously as possible but within three years 
from May 3, 1950.’’ And Section 2(e), 40 U.S.C. 440(e), 
required that applications for the return of assets be filed 
within the same three years. In the absence of the filing 
of an application within that time Section 2(e) required the 
Secretary ‘‘to cause all proceeds from assets held [by him] 
_.. to be covered into miscellaneous receipts in the United 
States Treasury.’? No exceptions to these time limits were 
provided. It necessarily follows that whatever authority 
the Secretary had to condition the return of Appellee’s 
assets was exhausted when Appellee’s application under 
Section 2(c) was granted and the instrument of transfer 
executed by Appellants’ predecessors in office and accepted 
by Appellee in 1951. These acts effected the transfer of 
title to its assets to Appellee and the terms of that instru- 
ment thereafter governed the rights and duties of both 
Appellants and Appellee. Among the rights of Appellee 
specifically granted therein is the right to expend as much 
as three per cent of the book value of its assets for admin- 
istrative purposes. 


The fact that Appellants continued their possession and 
administration of Appellee’s assets after the transfer of 
title to it in no way revived the authority of Appellants 
under Section 2(¢c), much less gave them authority to 
modify the terms of the instrument of transfer. That con- 
tinued possession and administration was pursuant to an 
agreement under Section 2(f), which authorized the Secre- 
tary to administer ‘‘assets which have been returned pur- 
suant to an application [under Section 2(¢)] upon such 
terms and conditions and for such periods of time as may 
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be mutually agreeable ....’’ Nothing in the Section 2(f) 
agreement with Appellee purported to change in any way 
the terms of the instrument of transfer. Indeed, any 
intention to change the terms of that instrument respect- 
ing expenditures by Appellee for administrative purposes 
is negatived by the provisions in the Section 2(f) agree- 
ment governing expenditures for such purposes by Appel- 
lants during the period of their continued administration 
of the assets.? It follows that on June 30, 1961, the date 
the agreement as amended terminated, Appellee was en- 
titled to possession and control of its assets in accord 
with the terms of the instrument of transfer, and that 
Appellants are unlawfully seeking to rescind that transfer 
and are guilty of the unlawful conversion of Appellee’s 
property. United States v. Schurz, 102 U.S. 378 (1880) ; 
Noble v. Union River Logging R. Co., 147 U.S. 165 (1893) ; 
Ickes v. Fox, 300 U.S. 82 (1937). See also Dollar v. Land, 
184 F. 2d 245 (D.C. Cir. 1950), cert. den. 340 U.S. 884. 


The Schurz Case was a mandamus against the Seeretary 
of the Interior to compel the delivery of a land patent that 
had been granted to Schurz under the Homestead Acts. 
Officials subordinate to the Secretary had refused to deliver 
the patent even though it has been signed by the President, 
fixed with the governmental seal, and officially recorded. 
In reversing the lower court’s denial of the writ the 
Supreme Court held that since the official acts necessary 
to vest title to the land in Schurz had been performed 
nothing remained to be done to complete the transfer of the 
property except to deliver the patent. The Court therefore 
concluded that the authority of the officials over the prop- 
erty had ceased, and that they could not defeat the grantee’s 
interest in the land by refusing to deliver the patent. 


The Noble Case is even more in point. There the Secre- 
tary of the Interior attempted to annul an action of his 
predecessor granting a railroad a right of way over public 


2We note in passing that Appellants expended approximately $48,000 
annually in the administration of Appellee’s assets in the years 1951 to 1961— 
some $41,000 per ycar more than the $7,000 to which they seek to limit 
Appellee. 
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lands. Holding that the decision of the prior Secretary 
granting the right of way vested the railroad with a prop- 
erty right, the Court concluded that a revocation of this 
grant by his successor in office ‘‘was an attempt to deprive 
Plaintiff of its property without due process of law’’ and 
was therefore void. 147 U.S. at 175. And in the Ickes 
Case, the Court specifically held that the acts of an official 
would be enjoined where the effect of his conduct ‘... 
will be to deprive respondents of vested property rights 
not only acquired under Congressional Acts, state laws and 
government contracts, but settled and determined by his 
predecessors in office.’’ 300 U.S. at 96, 97. 


These cases clearly control here. Under the provisions 
of Section 2(c) of the Trust Liquidation Act and the instru- 
ment of transfer duly executed thereunder by Appellants’ 
predecessors and aecepted by Appellee, title to the assets 
in question is in Appellee. The agreement for the posses- 
sion and administration of those assets by Appellants hav- 
ing terminated by its own terms, Appellee is entitled to 


possession of them under the instrument of transfer, which 
provides for ‘‘physical transfer of the assets ... aS eX- 
peditiously as possible.”” (J.-A. P. 14). 


Assuming arguendo that Appellants can condition the re- 
turn of Appellee’s assets on its undertaking not to expend 
more than a reasonable amount thereof for administrative 
purposes, due process of law obviously forbids a unilateral 
determination by Appellants of what amount is reasonable. 
Appellants tacitly admitted this by seeking in their affi- 
davits to justify to the District Court their conclusion that 
$7,000 per year would be the maximum reasonable expen- 
diture But, as we have seen, the District Court did not 


3 Appellee filed affidavits ‘for the purpose of rebutting the statements of 
Defendant Bertsch regarding the question of reasonableness.’’ At the same 
time it pointed out that ‘‘none of the issues of fact raised by these opposing 
affidavits is material to the issue of law raised by the Motion for Summary 
Judgment.’’? See Statement of Material Facts as to which movant for Sum- 
mary Judgment contends There Is No Genuine Issue, filed by Appellee as 
required by the rules of the District Court (Appendix hereto, P, 22). 
Appellants did not challenge that statement. 
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purport to make, and in the posture of the case as presented 
to it could not have made, any determination of this ques- 
tion. It follows that if this Court holds that the District 
Court erroneously construed the Act and the contract en- 
tered into thereunder, the case must be remanded to the 
District Court for trial on the issue of the reasonableness 
of the condition Appellants would impose. 


CONCLUSION 


For all of the foregoing reasons Appellee urges the Court 
to affirm the judgment of the District Court directing Ap- 
pellants to effect the return of Appellee’s assets to it. 


Respectfully, 


Bryce Rea, Jr. 

Tuomas M. KNeseu 
1329 E Street, N. W. 
Washington 4, D. C. 


Ricwarp R. Ler, Jr. 
1100 Republic National Bank 
Building 
Dallas 1, Texas 


Counsel for Appellee 
Of Counsel: 


Rea, Cross & KNeseu 
917 Munsey Building 
Washington 4, D. C. 


Rica, Ricum & Crosuaxp 
1100 Republic National Bank Building 
Dallas 1, Texas 
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APPENDIX 


Rera, Rewasmiration Corporation Trust Ligumation 
Act, 40 U.S.C. $§ 440-444, 64 Stat. 98-100 (1950) 


¢ 440. Rural Rehabilitation Corporation Trusts. 
(a) Liquidation; time limit. 


The Secretary of Agriculture (hereinafter referred to 
as the ‘“‘Secretary’’) is authorized and directed to take such 
action as may be appropriate and necessary to liquidate, 
as expeditiously as possible but within three years from 
May 3, 1950, trusts under the transfer agreements with the 
several State rural rehabilitation corporations, and is au- 
thorized and directed to negotiate with responsible officials 
to that end. 


(b) Conversion of assets. 


The Secretary, insofar as is necessary to protect the 
interests of the United States and the corporations shall 
proceed forthwith to the conversion to cash of investments 
constituting the trust assets by sale of real and personal 
properties, and by collection of loans and accounts re- 
ceivable according to the tenor of such obligations. 


(c) Return of properties to States; application; use. 


An application for the return of such properties may be 
made to the Secretary by the State rural rehabilitation 
corporation pursuant to appropriate resolution of its 
board of directors. The application shall contain a 
covenant, binding upon the applicant when accepted by the 
Secretary on behalf of the United States, that the applicant 
will abide by the determinations and apportionments of 
the Secretary provided for in sections 440-444 of this title 
and the payments made by the Secretary pursuant to said 
sections, that the returned assets and the income therefrom 
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will be used only for such of the rural rehabilitation pur- 
poses permissible under the corporation’s charter as may 
from time to time be agreed upon by the applicant and 
the Secretary; and that not to exceed 3 per centum of the 
book value of the corporation’s assets will be expended by 
the applicant for administrative purposes during any year, 
without the approval of the Secretary of Agriculture. If 
the rural rehabilitation corporation of any State has been 
dissolved and is not revived or reincorporated or, for any 
other reason, is unable to make such application or to 
accept and administer such properties, the application and 
subsequent agreements (conforming to the second sentence 
of this subsection) may be made by such other agency or 
official of that State as may be designated by the State 
legislature. The Secretary may transfer the trust funds 
or properties of such corporation to such successor agency 
or official if adequate provisions are made by the State 
legislature for holding the United States and the Secretary 
free from liability by virtue of the transfer to such succes- 
sor agency or official. 


(d) Completion of transfer; deduction of expenses. 


Except as hereinafter provided, upon receipt of appro- 
priate application meeting the requirements of sections 
440-444 of this title, the Secretary shall do all things neces- 
sary to return to each such applicant all right, title, and 
interest of the United States in and to all cash, real and 
personal property, or the proceeds thereof, held on May 
3, 1950, by the Secretary as trustee for the account of such 
State corporation, except that the Secretary may deduct 
from the funds of each such State corporation the expenses 
incident to completion of such transfer: Provided, That 
such transfer shall, insofar as possible, be accomplished in 
a manner consistent with the provisions of the trust agree- 
ment with each State rural rehabilitation corporation. 
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(e) Time limit on applications; subsequent disposition 
of proceeds. 


In the event no application is made, as provided for in 
sections 440-444 of this title, within three years from May 
3, 1950, or upon receipt of a disclaimer or release of in- 
terest under the trust transfer agreement by any State 
through its legislature, the Secretary shall cause all pro- 
ceeds from assets held under or for the account of the 
transfer agreement with that State to be covered into 
miscellaneous receipts in the United States Treasury. 


(f) Agreements for use by States; availability of 
appropriations. 


The Secretary is authorized to enter into agreements 
with any State rural rehabilitation corporation or other 
State agency or official having jurisdiction of the trust 
assets which have been returned pursuant to application 
made therefor under subsection (c) of this section, and 
upon such terms and conditions and for such periods of 
time as may be mutually agreeable, to accept, administer, 
expend and use in such State all or any part of such trust 
assets or any other funds of such State rural rehabilitation 
corporation or State agency, which are transferred to the 
Secretary for carrying out the purposes of sections 1001- 
1005d, 1006c, and 1006d, 1007, 1008, and 1009 of Title 7 
and in accordance with the applicable provisions of sec- 
tions 1014-1025 and 1027-1029 of such title as now or here- 
after amended. Funds appropriated for the administra- 
tion of said sections and 1001-1025 and 1027-1029 of such 
title shall also be available for carrying out such agree- 
ments. 


$441. Same; properties held by other Federal agencies 
and other corporations. 


The provisions of sections 440-444 of this title shall 
apply also to all properties and assets of State rural 
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rehabilitation corporations held by Federal agencies other 
than the Department of Agriculture under the provisions 
of Executive Order Numbered 9070, or otherwise. For the 
purposes of sections 440-444 of this title the assets of 
other corporations, derived through the use of Federal 
Emergency Relief Administration funds, and made avail- 
able to them through State rural rehabilitation corpora- 
tions or otherwise acquired by them for rural rehabilitation 
purposes, shall be considered as a part of the trust prop- 
erty of the State rural rehabilitation corporations in their 
respective States. 


$442. Same; employment of personnel; rules and regula- 
tions; delegation of authority. 


For the purposes of sections 440-444 of this title, the 
Sceretary shall have the power to— 


(a) employ on a contract basis (without regard to the 
provisions of the civil-serviee laws or the Classification 


‘Act of 1923, as amended, but the contract shall in each 
ease specify what civil service and related laws, if any, 
shall be applicable to the employment after it has been 
made) such appraisers, accountants, attorneys, and other 
personnel as he may deem necessary, in the District of 
Columbia and elsewhere, to aid in the liquidation and 
transfer of the properties and assets pursuant to sections 
440-444 of this title, and in the entering into of agreements 
with the corporations, or other agencies or officials 
designated pursuant to section 440 (c) of this title, regard- 
ing the rural rehabilitation purposes for which the prop- 
erty and assets shall thereafter be used by them. and in 
determining that such agreed purposes are being carried 
out. The fees, salaries, and expenses of such appraisers, 
accountants, attorneys, and other personnel shall be 
equitably apportioned by the Secretary among the respec- 
tive corporations and the amount so determined to be 
applicable to each such corporation shall be paid by the 
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Secretary from the trust found of such corporation until 
the trust is liquidated, and thereafter by the corporation 
or other agency or official designated pursuant to said 
section. Attorneys so employed, and their fees and ex- 
penses, shall be subject to the approval and under the 
supervision of the Solicitor of the Department of Agri- 
culture ; 


(b) accept and utilize voluntary and uncompensated 
services, and with the consent of the ageney concerned, 
utilize the officers, employees, equipment, and information 
of any agency of the Federal Government, or of any State, 
Territory, or political subdivision ; 


(c) make such rules and regulations and such delegations 
of authority as he deems necessary to carry out the purposes 
of sections 440-444 of this title. 


$443. Same: restrictions on use of trust properties; 
repayment of prior loans; consistency with other 
laws. 


None of the properties or assets held on May 3, 1950 by 
the Secretary as trustee pursuant to trust agreements with 
the various State rural rehabilitation corporations may be 
used by the Secretary for any purpose after May 3, 1950, 
except for the purposes authorized under section 440 (d) of 
this title, and for loans made prior to July 1, 1949, and to 
he repaid in full no later than May 1, 1952, but otherwise 
consistent with the provisions of sections 1007, 1008 and 
1009 of Title 7, where necessary to supplement credit 
already extended to borrowers from corporation trust 
funds. 


$444. Same: finality of Secretary’s determinations as to 
transfers; exemption from liability. 


(a) The determination of the Secretary with respect to 
the assets to be returned to each State rural rehabilitation 
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corporation or other agency or official designated pur- 
suant to section 440 (c) of this title including, but not 
limited to interests in properties held jointly for such 
corporation and the United States, the partition of real 
property, the expenses incident to each transfer, the 
liabilities applicable to such properties, and all other phases 
of the transfer shall be final and conclusive upon each 
State rural rehabilitation corporation or such successor 
agency or official designated pursuant to said section and 
upon all officers and agencies of the United States. 


(b) The Secretary shall be saved harmless against any 
personal liability he may incur in carrying out the provi- 
sions of sections 440-444 of this title. 


os 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1458-62 
Texas RuraL Communities, Plaintiff 
v. 


Orvitte L. FREEMAN, ET aL., Defendants 


Statement of Material Facts as to Which Movant for Summary 
Judgment Contends There Is No Genuine Issue 


Tt is Plaintiff’s position as disclosed by the Supporting 
Memorandum to its Motion for Summary Judgment that 
Defendants have no statutory authority to condition the 
return of Plaintiff’s assets to an agreement whereby 
Plaintiff limit the expenditure of its funds for administra- 
tive purposes to something less than the three per centum 
limitation specified in Section 2(¢) of the Rural Rehabilita- 
tion Corporation Trust Liquidation Act, 40 U.S.C. 440(c), 
and that Plaintiff is entitled to the return of its assets as 
a matter of law. 


In support of their Motion to Dismiss Defendants have 
submitted as Exhibit 2 thereto an affidavit by Defendant 
Bertsch which primarily relates to factual matters dealing 
with the reasonableness of the amount of administrative 
expenditures which Defendant anticipates will be incurred 
annually upon the return of its assets. This figure, which 
approximates $30,000, amounts to not quite 1.3 per centum 
of the book value of the corporate assets, excluding income. 
This, of course, is far below the three per centum limita- 
tion set forth in Section 2(c) of the Trust Liquidation Act. 
Consistently with its position on the law, Plaintiff contends 
that the issue of whether or not this amount represents a 
reasonable cost to be incurred for purposes of administra- 
tion is not now before this Court. If Plaintiff is correct 
that Defendants are exceeding their statutory authority 
by dictating that Plaintiff limit its expenditures for ad- 
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ministrative purposes to an amount below the three per 
centum limitation specified in Section 2(c), then facts 
pertaining to the justification and reasonableness of this 
amount are irrelevant and immaterial. 


Plaintiff has submitted with its Motion for Summary 
Judgment two affidavits, attached thereto and incorporated 
therein as Exhibits 2 and 3, for the purpose of rebutting 
the statements of Defendant Bertsch regarding the ques- 
tion of reasonableness contained in Exhibit 1 to the Motion 
to Dismiss. To Plaintiff’s knowledge, none of the issues 
of fact raised by these opposing affidavits is material to 
the issue of law raised by the Motion for Summary Judg- 
ment. They would become material only in the event that 
the Court should decide the issue of law adversely to the 
position of Plaintiff. 


Bryce Rea, JR. 
Tuomas M. KNeset 
1329 E Street, N. W. 


Washington 4, D. C. 


Ricuarp R. Ler, Jr. 
1100 Republic National Bank 
Building 
Dallas 1, Texas 
Counsel for Plaintiff 
Of Counsel: 


Warsins & Rea 
919 Munsey Building 
Washington 4, D. C. 


Rircurm, Rircur & Crostanp 
1100 Republic National Bank Building 
Dallas 1, Texas 


